United States Court of Appeals 
for the Second Circuit 



APPELLANT'S 

BRIEF 



74-1157 

III />*• aryiui'il h\ 

SI 1' M< I I) W| ( MSI, I l< 


In Th.- 

Ulnitrd Staffs (finurt of Appeals 

I'oi I he Set 1111(1 ( iKiiit 

• 

\MIU\M K V\N .;i\1IKI AIMIKI A lUNMSti. 

I l>\V AKI) I Hort MINS. \ \ I II \N IM ARI.MAN. I I IAS 
\ l'll\RM)ll. (HARMS K DAMS. ANDRIAI 
IIOI DINCi ( ORI’ . S AMI'I I \ VV| ISS. IRWIN I ISIRI, 
IA( k KIRSCHM R. CM \RI I s I R|| DMAS. M MICMAI I 
MUIRS. AHRAMAM SIIKN. IDWARD Kl VMM I R. 
SIVMON A SCMIOSS. IR . MARY JAM S( MI.OSS 
SMVI RMAN. SIVMDN A S(MI()SS. IR . and MARY 
I NNI SIIN I'RM AN. I iiiNlees iiiulet the la»st Will and 
leNtainent ol I lorell.i Sehloss VNile. DA^ M) M HOISIORD, 
MRS SAMl'II I I Ml I K Mills DAVIS. MRS 
•IIDNARD C DIM. IR . lOSlIMI .S( Ml A(iMAN. 
NAI AIII k VVUil I R. \\N lOl'ISI DIAMOND. 
SAVMM CM \RDAV()^M . W II I l AM M lONI S. MR A 
NM<S M Dll Nl M AN. Mil ION MARI. MARY I I V|S. 

I R \\i I S DAVIS. I II MAN DAVIS. ROHI R I 
I I Ml K M. ARI Ml R I RiSt II. M ARIAN S Ml ICMI I 1 . 
MNil NII I HONNARD II AROI D M Will I I and 
A1 ARC ARI I C AVMIII . MORRIS HI KNSlI IN. WAI II R 

K iintinnedl 

ihi AfifHiil frnni Juily^nuni <>/ ihi- I nitnl lh\irui ( nut I 

fur ilu’ Snuflurn IhMUii uf Am Yurk 


BRIEF FOR PLAINTIFFS-APPELLANTS 




1.. l-AiON. FRNl-SI (; AN(ilVINE. ABRAHAM 

piRniirK. coMMim i ior imi i.siAir. oi max 
SC'IINEIDFR, an inc«>mpclcitl. I RANCIS H. SM(K)Bf{, and 
AI HFRI A. ARDin i. (ii KIKUDI McNAIJCiH I, MRS. J. 
M. SI FIN. JOAN S. HERM AN. J. l)AV;i) S I FIN. SARAH 
F. MORITZ. VIRdINIA W. S I AIIH. LOUIS HI RGI AS. DR 
JACK DIFNER. DENNIS I. I INN. HER IHA J. WINER. 
JOANNE W. FINN and S. I DWARD MIITI.ER. for and in 
hchulf of ihcmscKcx and l«»r all «»lhcr holders ol ihe HOEINfi 
COMPANY 4*',^% Convci'lihle .Siihoidinatcd Debentures, due 
July I. I9M) who arc similarly sitiialed, 

n<iintiff\-Apf»’llanl\. 


vs. 


niF HOEING COMPANY (l«»rmerly HOEINCi AIRPLANE 
COMPANY). CLAIRMOM I. EGIVEDT. WILLIAM M. 
ALLEN. EDWARD C. WILLS. JAMES E. PRINCE. 
LOWELL P. MICKEI.WAII. W L. CAMPBELL. ARTEMIIS 
L. GAIE.S. CRAWFORD h (iRI I Nl WALI. WILLIAM G 
RFI D. D E. SKINNER. IIIOMAS R WILCOX. JOHN O 
Yl ASlING and (ilORGI II Wl VI RHAI USER. 


SACHNOI I . SCHRAGER. JONES & 
WEAVER, ltd. 

Adiirtu'w h>r AppcHanis, HurttU H'hiif. 
Mariiart'i It hilf, Ht'rnMt'in, /iu/nri. Ani;f\ini', 
I'vrihii k, ( t>inniinfi' for f.Malt’ iff Si hni’itfri. 
.SVii *«»/»«• unit ArJim 
I0^ West Adams Street 
Chk'ago. Illinois 
{}\2) CF6-5545 


I I SON. I ASSERS & WOl I I 

•iiiornfix for Appfllanis. \fi SiiuKhl. 
\fr\. J.ll, Sifin, J.Daviif Sum 
tU-rman. Xtorii: auJ Siauh 
II South l^iSallc Street 
Cl'iieatto, Illinois 
t.H2) FR2-54ft| 


SlUARI D WEC HSI.FR 
MICHAEL P. FUCHS 
WII I ARD J. LASSERS 
LOW I I I I . SACHNOFF 
Of ( ounu’l 


KASS. G(M)DKIND. W|< MSI LR A 
GFRSTEIN 

Atutrnryx for ApfH'flarii\. i'an (ieoten, 
Hi’urtinff. ffouthinx. Pcarlniun anJ Cfuinoil 
122 Flast 42nd Street 
New York, New York 10017 
(212) K67-K570 




l.fTZ AffH I 

and I >11 I 


fris IKHS, INC 
< >' Print inn 


' »iih Hi»rr. N J Nn* York. .N ' 
‘•I t J.'iT tinMl I Jl J| .'iKS t> 17' 


l‘iiil 4 i<i>lphia, P I 

.• I ■> I '>ii.l '>Sn7 


Wakliingloii It 
I 1 7 « • 


TABLE OF CONTENTS 


Table of Authorities 

Icbues 

Statement of the Case 

A • Preliminary Statement 

B. The Class and the Nature of its Claim 

C. The Requirements of Section AlO and 

the Listing Agreement 

D. The Corporate Authorization for the 

Reden^>tion of the Debentures 

E. The Steps Taken by Boeing to Publicize 
The Redemption and Cut-off of Conversion 
Privileges, and the Notice Thereof 
Given to the New York Stock Exchange ... 

Argument 

Point I - Boeing is Liable to the Plaintiffs 
for Its Violation of the Require- 
ments of Section AlO and the 
Listing Agreement Because Such 
Requirements Are an Extension of 
the Securities Exchange Act of 
193^ and an Integral Part of the 
Statutory Scheme for the Protection 
of Investors 

A. The Derivation of Federal Civil 

Liability for Violations of Exchange 
Rules Such As Those Violated In the 
Case At Bar 


Page 

1 

1 

5 

5 

7 

9 

11 

14 

18 


18 


18 


Page 


B. The Roasonlng of the Court Below, 

In Deciding that Boeing's Viol- 
ations of Section AlO and the Listing 
Agreement Did Not Give Rise to 
Federal Civil Liability, Is Erroneous 23 

1. The Conclusion by the Court Below 
That Boeing Did Comply With the 
Publicity Requirements of the 
Exchange Is Completely Contrary 
to Boeing's Admission and to the 
Uncontroverted Evidence 24 


11 • The Court Below Erred In Holding 
That Violations of Sections of 
the Stock Exchange Manual Do Not 
Give Rise to Civil Liability ... 

111. The O'Neill. Colonial Realty 

Coni« and DeRenzlo dasee Do Wot-. 
Establish that the Law in This 
Circuit Is that Violations of 
Exchange Rules Are Not Civilly 
Actionable 

•••••••••eeeeee##) 

Iv* Violations of Exchange Rules 
Are Actionable Even When the 
Defendant Has Not Committed a 
Fraud 


V. 


Wie Case of McMaster. Hutchison 

gCOt. V. RotHchiid ^ 60. . 

rfi* ^93,541 (D.C.N.D. 

• 1972 ) , Cited by the Court 
^low. Erroneously Interprets the 

^^o^d Reasoning is 


Vi. The Uncontroverted Evidence Shows 
that Boeing's Violations Were 
Tantamoxint to Fraud ... 


I 

28 


! 

31 I 


I 

34 


I 


42 

49 




Page 


vll. The Lower Court's Distin- 
guishing of Buttrey . Upon the 
Basis that the Violation Was 
by a Member Company, Rather 
than a Listed Company, Is 
Merltless 

C. The Damages to the Plaintiffs Are Based 
I^on the Highest Market Value of the 
Common Shares Within a Reasonable Time 
After Boeing Refused to Convert the 
Debentures 53 

Point II - Plaintiffs are Third Party Benef- 
iciaries of the Listing Agreement 
Between Boeing and the Exchange* 
Therefore, Boeing is Liable to the 
Plaintiffs for its Breach 55 

Point III - Boeing May Not Rely on the 

Min im al Publication Requirements 

of the Indenture, Since the 

Indenture is a Contract of Adhesion 57 

Point rv - If this Court Does Not Order that 
Judgment be Entered for Plaintiffs, 

It Should Order a New Trial Since 
the Hostility of the Court Below 
to the Plaintiffs' Counsel, and a 
Ruling that it Made With Respect to 
the Conduct of the Trial, Precluded 


the Plaintiffs from Having a Pair 
Trial 61 

Conclusion 60 

Addendum to Brief - Exhibit 43 - Sect.lon A 10 ... 69 

Exhibit 8 - New York Stock Exchange Listing 

Agreement 81 


o 


TABLE OP AUTHORITIES 


A. 


Cases 


Ae^ tna Cas ualty & Surety Co. v 
1^i?,740(N.D. Ill, 1970) .... 


• Paine « Webbe r . 
Sec. li. Rap. 


Bond V. 

I575i) . 


Denver 362 P. Supp. 1373, 1383(H.D.N,Y. 


Page 

48 / 

58 


Bush V. Bruns Nordeman 8e Co., C.C.H. Fed. Sec. 
L. Rep., ir93,674(S.D.N.y. 1972) 


B uttrey v. Merrill Lynch, Pierce. Penner & Smith. 


39 


19,20, 

2^23, 

34-36, 

37,39. 

41,42- 

43,44, 

47,48, 

^9,50, 

52 


Cappello y. Union Carbide. 200 Mlsc. 924, Aff»d 277 
A.D. 1017, Motion to Reargue Den’d 277 A.D. 1161(1951) 

Saiter V. Aftha Casualty tc S urety Co .. 473 P. 2d 1071 

[U#A* ArK* 1973 ) •••••••eeeeeeeeeeeeeee 



358 P. 2d 178 
017 


j ^Renzlo y. Levy, 297 P. Supp. 998(S.D.N.Y. I969).... 
^rllsle Jacqueline. 42 L.W. 4804 (U.S. 


55,56 

25 


19,20, 

21 , 22 , 

23,29, 

31,32, 

51,52, 

53 


23,33 


59 


1 


Cases Page 

Gelb V. Zlmet Bros » . Inc . . 3^ Ml sc. 2d 401, Aff d 

2d 19t)V ..!! 5^ 

Gerstle v. Gamble Skogmo. Inc.. C.C.H. Fed. SEC 

f. Rep, <93.9H3 (SnS Slr; 15735 '‘0 

Gray v, Zurich Insurance Co,. 54 CeJ., 2d 104. 4l9 
p^^d 58 

Isaacs V, Chartered New England Corp.. 72 Civ. 

2723 , N.Y. Law J., July 2, 1974 at p 1 38 

J, I. Case Co . v. Borak. 377 U.S. 426(1964) I 8 

Jones V, National Chautaufma Coxinty Bank of 

Jamestown. 272 App. biv. *21 53»54 

Lawrence v. Pox. 20 N.Y. 268 ( 1859 ) 55 

Lemon v. Bossier Parish School Board. 24F, Supp. 

709 , 1713 (W.D. La. 1965 ), Aff 'd 370 P. 2d 847 (5th 
Clr. 1967 ) 55 

McMaster. Hutchinson & Co., v. Rothchlld & Co., 

O. d.H. rii. SiL L. ftep. 493,541 (S.fl.K.B. TllV 1972) 43-49 

Mullane v. Central Hanover Bank & Trust Co,, 339 

nrT:"?o6 (I955 -).':.’.t.'. 59 

National Dal^ Products v, towrence Am Field 
Warehousing Corp .. ^2 A'.D. 4^0 53 

O'Neill V. Maytag. 339 P. 2d l64 (2d Clr. 1964) 23,29,31-33, 

51-52 

Rewls V. U. S. , 445 P. 2d I 303 (C.A. Ga. 1971) 25 

Salmo V. Rosenberg. 31 Mlsc, 2d 911 (I 96 I) 55,56 

Seaver v. Ransom. 224 N. Y. 233 (1918) 55,56 

SEC V. First Securities Co. of Chicago. 463 

P, 2d 981, C.C.H. Fed. Sec. L. Rep., ^93 , 430 

(7th Clr. 1972) 19,21-22,37 


11 


Cases 


Page 


Shay V, 


L, 299 P. 2d 516 


Startanan v. ">erou8sl, C.C.H. Fed, Sec. L. Rep., 
(S.D.TT.Y. 1974) 

State Farm Mutual Auto Insureuice Co. v. Llverett. 

575 P. 2d 188 (C.a; Mlsc. 1973) 77 ...... ! 


Teamster s. Ch a itffettrs. Warehousemen & Helpers 
I^ijLWon V. Blllngton. f. 2d ^10 

TCTATI^ash. 1968) .777777777. ...., 


United States Ex Rel Johnson v. Mosley Construe- 


19,20-21, 

37-38,59 


Weinberge r v. The New York Stock Excharure. 

r.-^pp: 139 (g‘ : g :N.Y. 1971) 

Welch V. Be to, 500 P. 2d 582 (C.A. Tex. 1968) ... 


31,55,57 


Statutes and Rules 


Section AlO of the New York Stock Exchange Manual 


New York Stock Exchange Listing Agreement 


9 , 10 , 22 , 

25,29,60 

9,10,29, 

55-57 


Securities Exchange Act of 1935, Section 6 

Securities Exchange Act of 1935, Section 6a3 

Securities Exchange Act of 193.4, Section 6b 

Securities Exchange Act of 1934, Section 6d 

Securities Exchange Act of I934, Section 19b 

Securities Exchange Act of 1934, Section 19b3 .... 


55,52 


I 


I 


Statutes and Rules Page 

Securities Exchange Act of 193^» Section 27 .... 43,44 

28 use 1331 43,44 

28 use 1337 43,44 

PReP 36(b) 24 

PReP 52(a) 25 

' e, other 

Lowenfels, Liability Under Exchange Rules, The 
Review of Security Regulation ,"'VoTuxne 2, No, 17, 

October 6, I 969 39-40,52 

Lowenfels, Implied Liabil ities Based Upon Stock 
Exchtinge Rules, bb Colum. L. Rev. 12. 2S-2H fiqb6) 53 

Oonv ertible Securities: Holder Who Pails to 
invert Sel^ore Expiration oi" the Conversion Period . 

54 Cornell l. RevT 271 (1969)',p. 272 /• — 58 

4 Willlston on eontracts, 3rd ed. 1961, 1971 
supp 5e 


Iv 


UNITED STATES COURT OP APPEALS 
SECOND CIRCUIT 



WILLIAM R. VAN GEMERT, et al., : 

Plaintiffs -Appellant 8 : 

-against- ; Docket No, 7^-1157, etc. 

THE BOEING COMPANY, et al., : 

Defendant -Respondent . : 




APPELLANTS* BRIEF 
ISSUES 

1, Do violations of stock exchemge rules, promulgated 
pursuant to the Securities Exchange Act of 1934 for 
the benefit of public Investors, give rise to civil 
liability? 

The court below answered in the negative. Appellants 
respectfully submit that this issue should heve been 
answered in the affirmative. 


) 


2. Are violations of such exchairge rules civilly actionable 
oniy when the defendant has committed a fraud? 


'V 


The court below answered in the affirmative. Appellants 
respectfully submit that this issue should have been 
answered in the negative. 

3 . Was defendant's violation of the publicity rules of 

the New York Stock Exchange mere negligence or tantamount 
to fraud? 

The court below held that any such violation was by 
mere negligence. Appellants respectfully submit that 
a violation was caused by conduct tantamount to fraud. 

4. When the publicity rules of the New York Stock Exchange 
require that a general news release of corporate actions 
affecting the rights of its security holders be 
immediately Issued, specifies that the publication of 

a formal notice often spec if lea In indentures is 
Insufficient, and specifies that the requirements have 
been promulgated because of the generad significance 
to holders of the seciirlty of such corporate action, has 
a coirporatlon complied with such publicity rules when 
it issues no general news release until approximately 
three weeks after the corporate action, and publishes 
only the formal notice provided for In an Indenture 
three to five days after such corporate action? 

2 


r 


The court below answered In the affirmative. Appellants 
respectfully contend that the Issue should have been 
answered In the negative, 

5. Are the public security holders third party beneficiaries 
of provisions Intended for their benefit In a listing 
agreement between a corporation and a stock exchange? 

The court below answered In the negative. Appellants 
respectfully contend that the answer should have been 
In the affirmative, 

6. Is the contract between the Issuer and the holder of 
a convertible security a contract of adhesion so that 
the Issuer may not cut off conversion privileges by 
merely following the notice provisions In such contract? 

The court below answered in the negative. Appellants 

respectfuUj' contend that the answer should have been 
In the aifflrmatlve, 

7. Did the hostility of the court below to the plaintiffs* 
attorneys, and a ruling precluding the appropriate 
attorney for the plaintiffs from questioning witnesses, 
prevent the plaintiffs from obtaining a fair trial? 


3 


Appellants respectfully submit that the answer to the 
above issue is in the affirmative. 
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STATPIENT OF THE CASE 


A« Preliminary Statement 


This is a class action Involving a call of 

convertible debentures of The Boeing Company on 

behalf of those debentureholders who received no 

notice of the call, failed therefore to convert, and 

who consequently lost two-thirds of the value of 

their securities overnight because of the much higher 

market value of the common stock. It Is the unusual 

case where all of the equities are on the plaintiff's 

side and even the prime defendant Boeing claims to have 

sought a way to obtain relief for the plaintiffs. 

The call of debentures was made by the publication of 

formal notice as required by tne Indenture burled 

In the vaults of The Chase Manhattan Bank, the 

Indenture Trustees. An Extraordinary 7,2% of the 

debentureholders did not see the notice and failed 

to convert. *(A2l4a, iri55; A284a). Boeing claims it 

»As appears herein, refers to 

the appendix, the number Immediately 
thereafter to the appendix page no., 
b to the separate volume of exhibits 
^d the number immediately thereafter 
to the exhibit no. as Indexed In the 
vol^e of exhibits. Any page or section 
numbers appearing subsequent to the 
appendix page number or exhibit nianber 

section of the document 
contained on such appendix page nvunber or 
comprising such exhibit. 






could not legally extend the conversion cut-off date 
although It was distressed by the plight of the non- 
converting debentureholders. (A823a-824a) , While 

Boeing may have compiled with the formal notice require- 
ments of the Indenture, as will be shown below it failed 
to comply with rules of the New York Stock Exchange and 
with Its Listing Agreement. Fortunately, under the 
law developed recently regarding liability for violation 
of stock exchange rules, as well as under existing 
common law (contract of adhesion and third party 
beneficiary concepts ), this court can grant relief with- 
out plowing new ground on the basis of stipulated facts 
and without the necessity of a new trial. 

The Instant action Is a consolidation, for all 
purposes, of eight different actions pursuant to the order 
of the court below dated October 4, 1966 (A83a). By the 

same order, the court below certified the consolidated action 
as a class action under Rule 23(b)(1) and (2) of the 
Federal Rules of Civil Procedure (A83a). 

On June 29, 1971* the plaintiffs moved for 

summary Judgment before the Hon. Sylvester J. Ryan. Judge 
Ryan, however, refused to decide the motion and, therefore. 
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the action was brought to trial. The action was tried, 
without a Jury, before Judge Ryan, on November I5, I6, 

17 and 2f0, I972. The trial resulted in a decision, dated 
November 29, 1973, dismissing the action with costs to 
be taxed against the plaintiffs. (A283a). This appeal 
is from that decision and from the Judgment entered 
pursuant thereto. 

Cla ss and The Nature of Its Claim 

The Boeing Company ("Boeing") had Issued 4-1/25^ 
convertible subordinated debentures due July 1, 1980 
(the "Debenture.") to It. .toekholder. pur.uant to . 
.ub.crlptlon Offer. (Al63a-l6it«; Al68a. ,30), Boeing 
purported to call the Debenture, for redemption on April 
8, 1966 and cut off the conver.lon privilege, on March 29, 
1966, purauant to the term, of the Indenture under «fhlch 
the Debenture, were l..ued (the "indenture"). Accordingly, 
Boeing refueed to convert any of the Debenture, received 
for converalon after the cut-off date of March 29, 1966, 
7.2« Of the Debenture holder., <«gregatlng $1.51(4,300 In 
face amount, did not convert by March 29. 1966 and, thu. 
were affected by Boeing'. refu.al to convert thereafter. 
(A214a, 9155; A284a). The cla.. consist, of those 7.25<, 
l.e., all present and former holder, of the Debenture, who 
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did not surrender their Debentures for conversion on 
or before the cut-off date and, thus, have been unable 
to convert. 

The consequences to the members of the class 
resulting from Boeing's refusal to convert their Deben- 
tures are horrendous. On the cut-off date, l.e., March 
29 , 1966 , a $1,000 face amoxint Debenture was convertible 
into approximately $3,162 in market value of Boeing stock 
so that it is clear that anyone having knowledge of the 
expiration date of the conversion privilege would have 
have converted the Debentures into common stock. On 
April 14, 1966 , the date that Boeing stock had its highest 
market value within the 30 -day period following the cut-off 
date, the Debentures would have been convertible into 
stock having a market value of $3,64o for each $1,0CX) 
face amovint of the Debentures if Boeing had not refused 
to convert the Debentures at that time. Based upon the 
market value of Boeing stock on April 14, 1966 and the 
amount for which the Debentures were then redeemable, 
each of the members of the class suffered a loss of 
approximately 3525^ in the value of the Debentures by 
reason of their loss of conversion privileges, and the 
entire class suffered a lose in the aggregate amoxint of 
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^ The class's loss, based upon the 
market value on the cut-off date^, was comparable. See 
Al67a, f27 and A212a, iri48J E4, pp. 33 - 34 , §4.o4. 

Boeing did not provide the publicity of redemp- 
tion, and of the cut-off of conversion privileges, 
required by Boeing's listing agreement with the New 
York Stock Exchange (the "Exchange") and the rules 
regarding publicity In Section AlO of the Exchange's 
manual ('Section AlO"), Therefore, the defendant Is 
liable to the class, in the amount of the above -described 
damages. Boeing is also liable to the class as third 
party beneficiaries of the Listing Agreement. Moreover, 
Boeing was not permitted to rely solely on the minimal 

publication requirements of the Indenture because the 
Indenture was a contract of adhesion. 

Requirements of Section AlO And 
The Lis ting Agreement 

The parties have stipulated that Boeing had 
entered Into the Listing Agreement with the Exchange (Al 65 a, 
iri8), and that Section AlO as well as the Listing Agreement 
were In effect at the pertinent times. (A205a, fl 30 ; A555a). 

9 



A r;opy Of Llstin#i; Agreement and Section AlO are 
Included In the volume of e.Jiibits (e 8 and 43). 


The Listing Agreement states that Boeing is to 
immediately publlciie any actions it takes regarding the 
"rights or benefits pertaining to the ownership of its 
securities" (e 8, §I1]^1I4), Section AlO expressly refers 
to the pertinent section of the Listing Agreement and 
defines the word "publicity" as utilized in the Listing 
Agreement. More particularly. Section AlO states that a 
publication pursuant to the Listing Agreement requires 
the Issuance of a "general news release", and expressly 
states that " a formal notice or advertisement of redemption 
eoaetlmes required by provlalonB of an Indenture" is 
Inaufflclent . Section AlO also expresses the manner In 
which the news release must be Issued, l.e., "by the 
fastest available means, l.e., telephone, telegraph or 
hand delivery " to one or more New York City newspapers 
or one or more of the national news wire services, and 
simultaneously to the Dow Jones news ticker. The 
necessity for such a prompt news release Is specified 
In Section AlO as being "because of [the redemption's] 
general significance to holders of the security ." (E43, 
p. al70), Boeing did not comply with Section AlO. 
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D, The Corporate Authorization For The 
Redemption Of The Debenturea 


After a number of meetings among officers and 
the legal counsel of Boeing, Boeing's Board of Directors 
authorized Its officers to set dates for the redemption of 
the Debentures and the attendant expiration date of the 

conversion privileges, by passing the following resolution 
on February 28, 1966: 


^SOLVED, that the President, Vice-President - 
Finance, or Treasurer of [Boeing], or anv one 
of such officers, is hereby authorized to take 
action as they or any one of 
them deems appropriate or necessary to 
call for redemption on a date to be 
selected by them or any one of them, all 
of the [^bentures] then outstanding 
..." (A 200 a, T 119 ). 


Pursuant to the Board's resolution, Boeing's officers 

set April 8, 1966 as the date for redemption and March 

P 9 , 1966 as the date for the expiration of the conversion 
privileges . (A295a ) . 


Since Section AlO required Boeing to Issue a 
news release of the dates promptly upon their being fixed 
by Boeing's officers, and Boeing issued no publicity 
whatsoever of the dates until March 8, 1966 (A 446 a- 447 a and 
Wa-i* 49 a), a determination of exactly when the dates were 
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fixed shows the degree of Boeing's non-compliance, 

Althoxigh there was Irrefutable evidence as to 
when the redemption and cut-off dates were set by Boeing's 
officers, the court below made no finding as to when they 
were fixed other than that tentative dates were discussed 
between March 2 €uid March 7, 1966, (A295a). However, a letter 
from Boeing to the bank trustee under the Indenture was 
Introduced Into evidence, dated March 2, 1966 , Informing 
the bank that the redemption date had already been selected 
as April 8 , 1966 (A203a-204a, ^ 126 ; A451a-453a; A684a), 

Indeed, that March 2, I 966 letter states. In part, "The 
redemption date we have selected is April 8 , 1966 ." 

niere was additional evidence that the dates 
were set prior to March 4, I 966 , Boeing's general counsel, 
Harold Olsen, testified that the redemption date 
euid the date for publishing the notice were fixed at 
the same time (A517a-3l8a) ; and the parties stipulated 
that Boeing's attorneys revised a proxy statement on 
March 4, 1966 , after the decision to make the first 
publication , (A205a, fl32). Since March 4 was after 
the publication date was finned up, and the publication 
date was firmed up at the same time as the redemption 
date, the redemption date was firmed up before March 4, 
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Harold Haynes, Boeing's Vice President, and 
Mr. Olsen testified that meetings were held between March 
2 and March 4, 1966 for deciding upon the date for 
redemption and cut-off of conversion privileges. (A450a- 
451a; A509a). Even If Boeing's letter of March 2 Is Ignored, 
since the meetings ended on March 4, It Is clear that the 
dates must have been fixed by then. Moreover, Mr. Olsen 
testified that "tentative" dates were agreed upon at these 
meetings as early as March 2, that no discussions arose 
thereafter during the meetings concerning the possibility 
of changing these "tentative” dates, and that these 
"tentative" dates remained unchanged (A319a-520a) . 

As an explanation of what was meant by classifying 
the dates selected on March 2, 1966 as "tentative", Mr. 

Haynes testified that the dates were tentative because 
"we could back away at any point In time until the public- 
ation appeared In the newspaper". (A455a). Thus, Mr. 

Haynes explained that the dates selected on March 2, 

1966 were not tentative at all, but simply could be 
changed until such time that Boeing got arotind to pub- 
licising them. 

Prom the foregoing, it Is seen that the evidence 
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supported only a conclusion that the dates were fixed 
on March 2 , I966 or, at the latest, prior to March 

4 , 1966. 

E. .The Steps Taken by Boeing to Publicize 
The Redemption and Cut-off of Conversion 
Privileges, and the Notice Thereof Given 
To the New York Stock Exchange 

Boeing has admitted. In Its response to plain- 
tiffs' Demeind for Admissions, that It ” dld not Issue 
any general publicity release, as that terra Is defined 
In Section AlO of the New Yo rk Stock Exchange Company 
Manual, concerning the call of the Debentures during 
the period from March 1 through March 24 , 1966 .** (AlCX)a) 
Since Section AlO requires the Issuance of publicity Immed- 
iately (by hand, telephone or telegraph), any publicity 
Issued subsequent to March 24 , 1966 was untimely and, 
therefore, Boeing's admission Is an admission that It 
violated the rule, 

Althoxigh the Court did not so state In Its 
findings of fact, there Is substantial emd uncontroverted 
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evidence that Boeing had Icnowledge of the contents of 
Section AlO (even though such a finding Is not necessary 

for the Imposition of liability) and Its specific 
publicity requirements at the time the redemp- 
tion of the Debentures was authorized. Harold 
Haynes, Vice President of Boeing, admitted that Boeing 
had such knowledge during his testimony at the trial 
(A44la-443a) . Indeed, Harold Olsen, then General Counsel 
of Boeing, testified that the publicity requirements of 
Section AlO had been the topic of discussion during meetings 
among the officers and legal counsel of Boeing both Immed- 
iately before and after the authorization of redemption by 
Boeing's Board of Directors (A499a-501a) . Notwithstanding 
Its knowledge of Section AlO's publicity requirements, 

Boeing did not comply therewith In publicizing redemption 
cut-off dates selected by Its officers, but, at best, 
merely complied with the expressed requirements of the 
Indenture by publishing a formal notice of redemption. Thus, 
as will be shown below, Boeing completely Ignored the state- 
ment of Section AlO that such publication of a formal 
notice of redemption, as specified by certain Indentures, 

Is Insufficient, and that immediate publication of a 
general news release Is required. 
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Bodnar* fl awarnni^SR of tha raqtilrffmwnLB of 
Section AlO Is particularly evident because Boeinp^ 
apparently compiled with the requirements In giving 
publicity to the action taken by Boeing's Board of 
Directors on February 28, I 966 , l.e,, to the authoris- 
ation of Boeing's officers to set the dates of 
redemption and cut-off of conversion privileges. Immed- 
iately after the Board of Directors' meeting, Boeing 
Issued a general news release marked "for Immediate 
use" which stated that Boeing's management was authorised 
to call the Debentures for redemption at an unspecified 
future date . As required by Section AlO, this news 
release was distributed to New York newspapers, the 
national wire services and Do»' Jones. (A200a-201a, iri20). 
Also, apparently in accordance with the provisions of 
Section AlO requlrliig Boeing to notify the Exchange 
Immediately blb to the Board action, telephone calls were 
made from Boeing to the Exchange on the day of the Board 
meeting and on March 1, 1966 advising the Exchange of 
a tentative schedule. (A505a and A506a). 

However, Boeing ciid not comply with Section 
AlO when It belatedly publicised the action taken by 
Boeing's officers in selecting the dates for the redemp- 
tion and for the cut-off of conversion privileges. 
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Instead, Boeing complied, at beat, with the expressed 
requirements of the Indenture and simply published 
formal notices of redemption on March 8 , 1966 and March 
10, 1966 . However, even the March 8 publication was at 
least four days after the redemption dates had been 
fixed by Boeing Instead of Immediately thereafter as 
required by Section AlO* Moreover, no general news 
release, stating the dates of the redemption emd the 
cut-off of privileges, was Issued vintll March 25 , 1966 , 
weeks after the action taken by Boeing's officers and 
only a few days before the cut-off date. Instead of 
limnedlately after the action, as required by Section AlO, 
by hand, telephone or telegraph. Moreover, neither the 
formal notices nor the March 25 release were Issued to 
the Dow Jones news ticker as required by Section AlO, 

See Interrogatory 9 requesting the action taken to public - 
l«e pursuant to Section AlO and answer thereto read Into 
the record (A4^a-447a and 448a-449a); testimony of Mr. 
Haynes that there were no news releases other than mentioned 
hereinabove (Ai*60a); concession made by defendant's counsel 
that Boel^ did not Issue any general publicity (A352a); 

and stipulation as to March 25, 1966 news release (A209a, 
fl40). 
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ARGUMENT 

POINT I 

BOEING IS LIABLE TO THE PLAINTIFFS FOR 
ITS VIOLATION OF THE REQUIREMENTS OF 
SECTION AlO AND THE LISTING AGREEMENT 
BECAUSE SUCH REQUIREMENTS ARE AN EXTENSION 
OF THE SECURITIES EXCHANGE ACT OF 193^ 

AND AN INTEGRAL PART OP THE STATUTORY 
SCHEME FOR THE PROTECTION OP INVESTORS 


A, The Derivation of Federal Civil Liability 
For Violations of Exchange Rules Such As 
Those Violated In The Case At Bar 

This case raises the question of whether the 
violation of an Exchange rule designed to protect the 
public gives rise to liability on the part of the listed 
company violating the rule. 

The right of a private party to sue for viola- 
tions of the Securities Exchange Act of 1934 (the "Act"), 
and/or for violations of the SEC rules and regulations 
promulgated thereunder, has been repeatedly recognized by 
the courts. J, I, Case Co, v, Borak. 377 U.S. 426 (1964), 
It has now been well established that violations of stock 
exchange rules and ziiles of the N.A.S.D, promulgated for 
the benefit of the public Investors, as opposed to Internal 
"housekeeping purposes, also give rise to causes of action 
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maintainable by private parties. Such stock exchange 
rules are promulgated pursuant to requirements of the 
Act, as are SEC rules and regulations and, tlus, give 
rise to federal civil liability when violated, as do 
vlolatlcns of SEC rvJ.es and regulations. Colonial 
Realty Corp. v. Bache & Co .. 358 P. 2d 178 (2d Clr. I 966 ), 
cert, denied, 385 U, S. 817; Buttrey v. Merrill Lynch. 

Pierce. Fenner & Smith. 410 P. 2d 135 (1969)(7th Clr. 1969 ), 
cert, denied 396 U.S. 838 (1969); Sterkm^n y, seroussl . CCH 
Fed. Sec, L, Rep., f94,600 (S.D.N.Y, 1974); SEC v. First 
Securiti es Co. of Chicago. 463 P. 2d 981 , CCH Fed. Sec, 

L. Rep., T93,430 (7th Clr. 1972). 

^ Colonial Realty case ( supra ) . the Second 

Circuit, through the opinion of JUdge Friendly, reviewed 

the cases pertaining to federal civil liability for violation 

of stock exchange niles and concluded that such liability 

does arise In some cases, depending upon the nature of the 

rule violated. In his opinion. Judge Friendly stated: 

"A particular stock exchange rule could play an 
^tegral part In SEC regulation notwithstanding 
the Commission's decision to take a back seat 
role In Its promulgation and enforcement and we 
wo^d not wish to say that such a rule could 
not provide a basis for Implying a private right 
or action. 
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What emerges Is that whether the courts are 
to Imply federal civil liability for violation of 
exchange or Dealer Association rules, by a member, 
cannot be determined on [a] simplistic all or 
nothing basis . • • ; rather the court must look 
to the nature of the particular rule and its place 
in the regulatory scheme . . 


In the Buttrey case ( supra ) . the court cited and 
applied the Colonial Realty case and held that federal 
civil liability arose from the violation of Rule 405 of 
the Exchange, i,e. a relatively broad rule requiring brokers 
to ”know their customer” irtilch was promulgated for the 
purpose of protecting public investors as well as for 
purely Internal "housekeeping” purposes. In so holding, 
the co\irt explained Jddge Rrlendly's statement in Colonial 

( supra ), that federal civil liability for violation of 
an exchange rule depends upon the nature of the particular 
rule, as follows: 

The touchstone for determining whether or 
not the violation of a particular rule is 
actionable should properly depend upon its 
design 'for the direct protection of Investors' 

. • • Here, one of the functions of Rule 405 
is to protect the public, so that permitting 
a private action for its violation is entirely 
consistent with the purposes of the statute.” 


In the Starkman case ( supra ) . the Court, through 
the opinion of Judge Weinfeld, dealt with conduct which was 
in violation of Rule 345.17 of the Excheinge, a narrower 
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rule than Rule 405, which prohibits registered represent- 
atives from guaranteeing any custcxner ageiinst loss in his 
account or receiving a share in the profits of any customer's 
accoxint or sharing in any of the losses sustained, as well 
as Rule 405. The Court, also citing and applying the 
Colonial Realty case ( supra ) , held that the violation was 
actionable because Rule 345 .I? was for the protection of 
the public and because the violation was of the public 
protective aspects of Rule 405. The Court stated: 

" The nae [345.17] which [defendant] is 
charged with violating is not a broad, generalized 
one, 'something of a catch-all' with vague or 
\mcertain contours that may lend Itself to vaurying 
interpretations, so that it could reasonably be 
argued that it was beyond congressional purpose 
that its violation would give rise to civil claim 
under federal law. The rule here is precise . . .; 
clearly it is aimed at protecting the customer 
from being drawn into questionable transactions 
or speculative activities far beyond his purse; 
other purposes are obvious not only for the protec- 
tion of the customer but also the public at large, 
as well as the securities Industry Itself. . . . 

So, too. Rule 405 ... Is precise and has among 
its purposes protection of the customer qua 
customer^ The rules here allegedly violated may 
be considered 'an Integral part in SEC 
regulations in furtherance of the purpose 
declaimed in Section 6(d) to Insure fair 
dealing and to protect investors.'" 

(Ibid, at p, 96,127) (emphasis added). 

In SEC V. First Securities of Chicago ( supra ) , the 
Court held that violations of an N.A.S.D. rule "provide a 
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basis for private damsige actions where the rule violated 
serves to protect the public," ( Ibid . CCH at p. 92,139) 


From the colonial Realty case (supra ) . the Buttrey 
case (supra ) , the stArkmAn case (supra ) and the SEC case ( supra ) , 
It can be seen that violations of exchange rules or portions 
thereof promulgated to protect public Investors give rise 
to federal civil causes of action, vrtiereas violations of 
rules promulgated solely for exchange Internal "housekeeping" 
purposes do not. 

In the case at bar, there can be no doubt that the 

publicity provisions of Section AlO and the Listing Agreement, 

which were violated by Boeing, were promulgated for the sole 

purpose of protecting public Investors. Indeed, the section 

expressly states that such Is Its purpose as follows: 

"Einphasis Is placed upon the necessity of 
promptness In releasl^ news regarding 
redemption ... because of Its genereJ. 
si gnificance to holders of the security . " 

(E43, p. ai70.) 

Thus, unlike the broad Rule 405 dealt with In the 
Buttrey case ( supra ) . which contains aspects for Internal 
"housekeeping" purposes as well as for the benefit of the 
public, the violation of the publicity rules of Section AlO* 
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which occurred In the case at bar, must necessarily give 
rise to federal civil liability. 


B. 


The Reasoning of the Court Below, in 
gelding That Boeing's Violations of 

Listing Agreement Did 
Not Give Rise to Federal Civil Liability, 
Is Erroneous ^ * 


In Its opinion, the court decided that Boeing was 
not liable to the class for its violations of Section AlO 
and the Listing Agreement by ( 1 ) baldly concluding that Boeing 
did comply with the publicity requirements of the Exchange, 
in the face of Boeing's binding admission and uncontroverted 
evidence otherwise, ( 2 ) arguing that the Stock Exchange 
manual is not a rule of sufficient importance so that a 
violation thereof creates civil liability, ( 3 ) contending 
that the cases of O'Neill v. Maytaf;, 339 p. 2d 164 (2d Clr. 
1964); Colonial Realty .. n^ r.he & Co . ( supra ) and 

De Renzlo v, Levy , 297 ^ . Supp. 998 (S.D.N.Y. I 969 ), establish 
that this circuit does not recognize civil actions for 


violations of exchange rules, (4) attempting to Interpret 
the ^ ttrey case (eupra)as holding that violations of 
exchange rules are civilly actionable only against members, 
as opposed to listed companies, and only when such member 
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is charged with fraud. (A312a-313a) . As will be shown 
below, each of these argximents is erroneous. 


(!) The Conclusion By the Court Below That 
Boeing Did Comply With the Publicity 
Requirements of the Exchange Is Completely 
Contrary to Boeing's Admission and to the 
Uncontroverted Evidence 


The Court below has made the bald statement 
that "Boeing did comply with the publicity requirements 
of the Exchange" even though Boeing admitted its non- 
compliance in response to plaintiffs' Demajid for Admissions 
(AlOOa, request 12). Since FRCP 36(b) states that such an 
admission is conclusive, the Court's conflicting determin- 
ation is erroneous as a matter of law. Even without regard 
to Boeing's admission of a violation, however, it will be 
shown below that the lower court's determination of compliance 
should be reversed in view of the uncontroverted evidence 
to the contrary, as an erroneous conclusion of law* or as 
a clearly erroneous factual finding. 

It is well established that the Court of Appeals 
will reverse findings of fact by the District Court 

♦It is to be noted that tTie 'court * s 

statement did not appear under the portion 
of its opinion devoted to its findings, 
but appeared under the portion where 
legal conclusions were set forth. 
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when such findings are completely unsupported by the evidence 
and, thus, clearly erroneous, particularly in a non-jury 
trial such as here. FRCP 52(a); State Farm _M utual Auto 
Insurance Co. v. Live ret t, 475 2d l 88 (CA Misc. 1973); 

Carter v. Aetna Casualty & Surety Co .. 473 F. 2d 1071 (CA 
Ark. 1973); Rewis v. U. S ., 445 F» 2d 1303 (CA Ga. 1971); 
Fuchstadt V. U. S .. 442 F. 2d 400 (2d Clr. 1971); Teamsters^ 
Chauffeurs. Warehousemen and Helpers Ixacal U nion 524 v. 
Bllington. 402 F. 2d 510 (CA Wash. 1968); Welch v. Beto ^. 

400 F. 2d 582 (CA Tex. I 968 ). Here, not only is the finding 
of compliance unsupported, but xuicontroverted evidence leads 
to the opposite conclusion. 

In holding that Boeing complied with the Exchange 
rules, the Court completely Ignored (1) the express statement 
of Section AlO that a "formal notice or advertisement of 
redemption sometimes required by provisions of an indenture" 
is insufficient, and ( 2 ) the specific requirements for 
publicity under Section AlO which were not followed. 

No general news release of the redemption and cut- 
off dates was published as required by Section AlO until March 
25 , 1966 , weeks after the action was taken by Boeing's officers 
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and only a few days before the cut-off date for conversion 
rights. Instead, Boeing publicized the dates by public- 
ation of formal notices of redemption. However, Section 
AlO expressly provides that such formal notices are 
insufficient and that a prompt general news release must 
be Issued. Moreoever, there was no release to Dow Jones 
of the dates as required by Section AlO. This was proven 
by Boeing's response to plaintiffs' interrogatory reques- 
ting the action taken to publicize pursueint to Section AlO 
(A446a-447a and 448a-449a), by Boeing's counsel's 
concession that Boeing issued no general publicity (A352a), 
and by the testimony of Mr, Haynes that no general news 
releases were Issued other than that of March 25, 1966 and 
that of February 28, when the dates had not yet been 
set. (A460a), Such evidence, moreover , was uncontroverted. 

The March 25 general news release unquestionably 
was not in compliance with Section AlO because the Section 
requires the publicity to be made promptly and by the 
fastest means available . The delay of three weeks cannot 
conceivably meet this strict criterion. The release also 
failed to comply since it was not issued to Dow Jones & 
Company, Inc. as required by Section AlO, See answer to 
plaintiffs' Interrogatory showing that only the release of 
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the February 28, 1966 Board meeting was Issued to Dow 
Jones and that release did not contain the conversion 
and cut-off dates. (A446a-447a and 44Ra-449a). 

Even if Boeing contends that the formal notice 
performed the function of a general news release (which 
Section AlO expressly refutes) and even if the formal 
notice had been released to Dow Jones (which it was not), 
Boeing still failed to meet the strict timing requirements 
of Section AlO. Boeing sent a letter to the bank trustee 
on March 2, 1966 fixing the redemption date. (A684a). 
Publication of the formal notice did not take place until 
March 8 , 1966 . (A4ii6a-447a and 448a-449a). The lower 

court's finding that "tentative" dates were discussed 
between March 2 and March 7 (A295a) is not only contrary 
to the evidence, but is clearly erroneous (and hence 
reversible) because it is based on a misinterpretation 
of what Boeing's witnesses meant by "tentative". As 
shown on page 13 hereof, the dates were "tentative" only 
in the sense that Boeing had the power to change them 
until they were publicized, which is true of any executory 
decision. Therefore, the dates were not really tentative, 
they were fixed but could be changed \intil Boeing got 
around to publicizing them. 
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In view of the foregoing, the lower court 
committed reversible error In concluding that Boeing 
compiled with the requirements of the Exchange. To hold 
that formea notices required by the Indenture (which are 
Insufficient by the terms of Section AlO), and that a news 
release Issued three weeks later (whlca, even If It had been 
timely, didn't comply), compiled with Section AlO Is to 
make a mockery of the Rule's purpose, which Is to Insure 
security holders of sufficient notice of liiq>ortant events 
such as the loss of conversion rights through redemption. 

(11) The Court Below Erred In Holding 
That Violations of Sections of 
The Stock Exchange Manual Do Hot 
Qlve Rise to Civil Liability 

Although the above cited cases show that stock 
exchange rules, promulgated for the benefit of the 
investing public, are actionable, the Court below states 
that violations of the manual are not actionable, i^parently 
the cotirt draws the distinction between violations of sections 
of the manual promulgated for the public benefit, such 
as Section AlO, and of exchange rules specifically denomin- 
ated as "rules". However, such distinction Is without merit. 

The cases clearly show that a violation of the 
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Listing Agreement is equivalent to a violation of a 
"rule" insofar as civil liability therefrom is concerned. 
In the C olonial case ( supra ). Judge Friendly equated 
the violation of a listing agreement with a violation 
of exchange "rules" by dealing vlth the 0« Neill case 
(SUET^. where . vlol.tlon of a listing agreement, was 
Involved, In the same context as rule violations. In 
the instant action, by violating the publicity requirements 
of Section AlO of the nanual,Boelng violated the publicity 
requirements of the Listing Agreement. Section AlO states: 


us id^ln^tg; 'publicity. 

or redemption action, refers to a general 
news release, and not to the formal notify 

reaulrn^h**"*"* 4 °^ redemption sometimes 


The distinction between violations of exchange 
"rules" and Section AlO and the Listing Agreement is seen 
to be even more preposterous when it is realized that the 
theory upon which civil liability attaches for the violation 
Of exchange "rules" applies equally well to violations of 
Section AlO and the Listing Agreement. The liability for 
violations of a rule" arises from sections of the Act which 
require exchanges to promulgate certain "rules of the Exchange", 
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e.g.. Section 6. "Rules of the Exchange", however, 

clearly include provisions of the manual, such as Section 

AlO and the Listing Agreement, because, as defined in 

Section 6(a)(3) of the Act: 

"'Rules of the Exchange' Include any exchange's 
'constitution, articles of incorporation, by-laws, 
rules or instruments correspond!^ thereto, what- 
ever the name . '" (Bnohasis addedV 

Thus, it is clear that since Section AlO of the manual 

ajid the Listing Agreement are "instruments corresponding 

thereto", they were promulgated pursuant to the Act in 

the same manner as were stock exchange "rules". 

By holding that Boeing is not liable for its 
violations of Section AlO and the Listing Agreement, the 
lower court has allowed Boeing to take a "heads I win, 
tails you lose" position. The holding makes the holders 
of the Debentures bound by the grossly inadequate, highly 
technical provisions of the Indenture (bo which the holders 
of the Debentures are not even a party), but does not 
bind Boeing to its Listing Agreement or the detailed 
requirements thereunder pursuant to Section AlO. One is 
hard pressed to accept such logical and legal inconsistency, 
Boeing can be no less bound by its Listing Agreement than 
it claims the holders of the Debentures are bound by the 
Indenture , 
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The Court below cites the case of Weinberger 
y. The Ne w York Stock Exchange. 355 p. Supp. I39 (S.D.N.Y. 

1971), In support of its erroneous holding that a viol- 
ation of the manual does not give rise to a civil action. 

However, the Weinberger case has nothing whatsoever to do 
with this point. In Weinberger, the plaintiff claimed to be 
a third party beneficiary of a contract between the defendant 
exchange and the SEC requiring the exchange to supervise 
Its employees, ^e court held In favor of the plaintiff 
on a contractual theory. Moreover, the court explained that 
the only reason that the action was brovight on a contractual 
theory, rather than on a theory of civil liability deriving 
from the Act, was because the latter theory was barred by 
the Statute of Limitations whereas the contractual theory 
was not, Weinberger In fact supports plaintiffs' position 
set forth In Point II hereof, 

( 111 ) The O'Neill, Colonial Realty Corp, and 
DeRenxlo Cases Do Not Establish That the 
Law In This Circuit Is That Violations of 
Exchange Rules Are Not Civilly Actionable 

! 

In citing Colonial Realty Corp, v, Bache & Co .. 

358 P. 2d 178, for the proposition that violations of exchange 
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rules are not civilly actionable, the Court below ignored 
the portion of Judge Friendly's opinion, quotad on pages 19-20 
hereof, stating that some stock exchange rules are civilly 
eictionable, depending upon "its place in the regulatory 
scheme". 

In citing O'Neill v. Maytag. 339 F. 2d 764, for 
the proposition that violations of exchange rules do not 
provide federaLL civil liability, the court below completely 
Ignored Judge Friendly's interpretation of the O'Neill case 
in the Colonial Realty case ( supra ). 

In the Colonial Realty case ( supra ) . Judge Friendly 
cited and interpreted the O'Neill case as holding that there 
are no " general ... private rights of action for alleged 
violation of stock exchange rules." However, Judge Friendly 
then went on to state that the holding in O'Neill and other 
cases reveals that the "court must look to the nature of 
the particular rule and its place in the regulatory scheme" 
in determining whether or not there is civil liability for 
the violation thereof. Thus, the Second Circuit in the 
Colonial Realty case stated that the O'Neill ease did not 
hold that civil liability would never arise for the violation 
exchange znile, regardless of the pux^se of such rule 
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In the regulatory scheme promulgated by the Act, but 
merely that such liability would not arise unless the 

rules were promulgated to protect public inves - 
tors. Thus, the holding of O'Neill would be completely 
ln^;>pllcable to the Instant ease wherein the violation Is 
of an exchange rule expressly promulgated for the purpose 
of protecting public Investors, 


Hie case of DeRenslo v. Lew. 297 p, Supp. 998 
(S.D.N.Y. 1969) « cited by the court below Is easily 
distinguishable from the Instant action, in DeRenslo. the 
court held that the violation of the exchange rule there 
In question not actionable because It was 

contrary to the governin g statutes. th« Investment Company 
^ and the Investment Advisors Act , which were passed 
•ubsequent to the promulgation of the rule. The court 
stated Its holding as follows: 


privately enforceable 

^ to be at war 

irtth the governing federal statutes, and that. 

vice In plaintiff's 
theory. Ibid , at p. 1002. 

In the case at bar, there Is .10 conflict between the publicity 
requirements of the Exchange and any governing statute. There- 
fore, the goRoik ^ case Is coiiq)letely Inapplicable. 
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(Iv) violations of Exchange Rules Are 

Actionable Even When The Defendant 
Has Not Committed a Fraud 

One of the ways In which the Court below has attempted 

t 

to distinguish But trey v. Merrill Lynch , AlO F. 2d 135* a 
case holding that there Is civil liability for a violation of 
Rule ^105 of the Exchange, Is to claim that Buttrey required 
that the violation be tantamount to fraud In order to be 
civilly actionable and held that mere negligence might not 
support a federal claim. Apparently, the Court below mis- 
understood a portion of the decision which states: 

"Although mere errors of Judgment by the defen- 
dant might not support a federal cause of 
action, the facts alleged here are tantamount 
to fraud. . . thus giving rise to a private 
civil damage action." 


An examination of the above quoted portion of the 
decision. In the context of the entire opinion, however, 
reveals that the Court In Buttrey did not hold that acts 
tantamount to fraud are required for liability under any 
rule Intended solely for the protection of public Investors, 
such as the publication requirements of Section AlO violated 
by Boeing. The court merely held that when the violation 
of a broad rule Is In question, such as Rule ^05, which 
contains aspects for Internal "housekeeping" puxTOses as 
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the violation is of the protection of the public aspect 
of the rule and hence actionable. The court was dealing 
with a broad rule and therefore noted that an examination 
of the facts before it, l.e., t.iat fraud was Involved, 
assured that the public protective aspects of the rule had 
been transgressed. 

In Buttrey . the Court first quoted from Judge 
Friendly's opinion In the Colonial Realty case ( supra )that 
"the court must look to the nature of the particular rule 
and Its place In the regulatory scheme" to determine If civil 
liability for Its violation exists. Then the Court went on 
to state, "the touchstone for detezsnlnlng whether or not 
the violation of a particular rule Is actionable, should 
depend upon Its design for the direct protection of Investors". 
Thus, the Court In Buttrey expressly stated that it is the 
purpose of the rule which detennlnes whether or not civil 
liability will arise and not the nature of the way the rule 
Is violated . The Court then explained why. In Its particular 
situation. It had to exsunlne the way the rule was violated, 
as follows : 

"Here one of the functions of Rule ^05 Is to 
to protect the public, so that permitting a 
private action for Its violation Is entirely 
consistent with the purpose of the statute. 

We do not decide that an alleged violation of 
Rule ^05 Is, per se . actionable." 
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Thus, the Court in Buttrey said liability depended 
upon the nature of the particular exchange rule violated, 
and that when a rule, such as ^105, has aspects for the 
protection- of the public, as well as aspects for the purpose 
of internal "housekeeping", it is not per se actionable. 
Clearly, such a rule containing both aspects could not be 
actionable, per se . because violations of only its public 
protection aspects give rise to civil liability. However, 
when the rule Involved is only for the benefit of public 
Investors, such as the publicity requirements of Section AlO 
in the case at bar, a violation thereof is per se actionable. 

It was in that context, l.e., when the violation is 
of a broad rule such that a mere error of Judgment might be 
indicative of only the "housekeeping" aspects thereof, that 
the court noted that, under its specific facts, mere errors 
of Judgment might not be civilly actionable. The Court 
mentioned the nature of the violation, holding that it was 
tantamount to fraud, only in examining the facts before it 
to establish that the violation was of the public benefit 
aspects of the broad Rule 405 . In the Instant case, as dis- 
tinguished from the Buttrey case, there are no housekeeping 
aspects of Section AlO so that it is actionable, per se . 

I 

without proof o'" f ra id. 
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§gp First Secur ities Cc. of Chlcat^o ( supra ) 
the Seventh Circuit Interpreted Its decision In Butt rev as 
holding that liability for violation of an Exchange rule 
depended upon whether the rule was for the protection of the 
public and not upon the presence of fraud. In that case, 
the defendant broker-dealer was held liable for violating 
Rule 27 of the NASD (the rule requiring members to supervise 
their registered representatives), when it permitted Its 
former President to direct that only he would open mall to 
his attention, even tho ugh the broker was In no way fraudulent 
In violating the rule . 


The Court cited But trey In stating the basis for its 
holding, l.e., that liability depends only upon the rule being 
for the public’s benefit, and thereby clearly showed that 

require fraud for liability when such a rule 
Is violated. The Court stated: 


^ ^5® enforcement of [the past 
President 8 ] rule regarding the opening of mall 

more to constitute a violation 
of Rule 27. Such violations provide a ba sis for 

-ijgg fe the rule violated 

Avern Trust v. Clarke. 

1230, 12^2 (7th Clr. mi)); Kuttrev v. * 

Pierce. F enner & Smlth.-IT ir. %nn r.. 

139 added) (Ibid CiH at 


V. Seroussl ( supra ) . wherein But trey was 
also cited. Judge Welnfeld held that Rule 3^15.17 and Rule ^05 
of the Exchange were civilly enforceable, without reoulrin p ; 
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allegation of fraud . As shown from the quotation from that 
case, on page 21 hereof. Judge Welnfeld found liability be- 
cause of the nature of the rules violated, l.e., rules 
designed to protect the public. Thus, Judge Welnfeld recog- 
nized that It might be necessary to find fraud only If It 
was not clear whether there was a violation of the public 
protective or housekeeping elements of a rule containing both 
elements. In the Instant action, where the rule violated Is 
solely for the public benefit, as In Starkmen there Is no 
need to examine the particular facts of the case (e.g. to 
determine If fraud was present) to establish a violation 
against the public and hence liability. 

The contention of the Court below, that a merely 
negligent violation of an appropriate exchange rule Is not 
actionable. Is also contrary to the holding of Judge Bonsai 
In Isaacs v. Chartered New England Corp ., 72 Civ. 2723* 

N. Y. Law Journal, July 2, 197^ at p. 1. In Isaacs , the 
Court held that there was liability for the negligent violation 
of the Rule of the N.A.S.D. requiring broker-dealers to super- 
vise their employees. Obviously, as In the Instant action, 
the rule violated was promulgated for the protection of the 
public and was, thus, a per se violation. 
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Although the Court below cited Bush v. Bruns 
Nordeman & Co . CCH Fed. Sec. L. Rep., 193,67^ (S.D.N.Y. 1972), 
as interpreting But trey to mean that civil liability exists 
only when defendant Is charged with fraud, the Bush case 
stated quite the contrary. The Court In Bush said that 
Buttrey held that some violations of Rule ^*05 of the Stock 
Exchange were civilly actionable. Unlike the Court below, 
the Court In Bush did not say that only fraudulent violations 
of Rule ^105 were actionable. Indeed, by Interpreting Buttrey 
as holding that some violations of Rule ^<05 are civilly 
actionable, the Court In Bush Is in complete accord with the 
plaintiff's interpretation, to wit: that Buttrey held that 
violations of Rule ^05 which are actionable are those viola- 
tions of the public benefit aspects of a rule. 

Plaintiff's reading of Buttrey Is supported by the 

leading article dealing with civil liability violations of 

Exchange rules. In "Liability Under Exchange Rules" by Lewis 

L. Lowenfels, the language In Buttrey referring to fraud is 

noted but the article concludes: 

"Concisely stated, exchange rules which are 
promulgated for the direct protection of the 
Investing public should give rise to private 
actions against an exchange and other private 
parties, while rules promulgated merely as 
'housekeeping' devices to guide the membership 
should not. Both logic and policy support 
such a distinction. 
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. . . The most difficult problem, of course. 

Is to attempt to classify exchange rules into 
either [the public protective category or 
housekeeping category] . Certain rules will 
fit rather easily Into one category or the 
other; other rules will defy precise classif- 
ication and only the particular i^act3_ of ihe 
specl: Ic case will enable one to reach a deter- 
pdt^tlon ," femphasls added^ fLowenfeis. Liability 
Under iScchange Rules . The Review of Security 
Regulation, Vol. 2, No. 17, Oct. 6, 1969). 


Any doubt that fraud Is not required for liability 
In the Instant action must be removed when It Is realized 
that Boeing had a fiduciary duty to the plaintiffs. 

In Gerstle v. Gamble Skogmo. Inc. 478 F 2d 1281, CCH Fed. 
Sec. L. Rep. 1193*983 (2d Civ. 1973)* this Court, throvigh the opinion 
of Judge Friendly, held that fraud Is certainly not necessary 
for liability for a false and misleading proxy statement 
because of the fiduciary duty owed by those In control, who 
prepared the statement, to the minority shareholders who were 
misled. Judge Friendly stated: 

. .a broad standard of culpability here 
will serve to reinforce the high duty of 
care owed by a controlling corporation to 
minority shareholders. . . 

We uhus hold, that In a case like this 
. . . [plaintiffs] are not required to 
establish any evil motive or even reckless 
dlsregaird of the facts." (Ibid at p. 93,9^2). 

In the Instant action, as In Gerstle , the defendant 

corporation was dealing v/lth Its minority shareholders* and thus 


■Since the Debentures were Issued as a subscription offer to 
Boeing's shareholders (Al63a-l6^a; Al68a, Par. 30), the 
Dobentureholders were shareholders of Boeing. 
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had a fiduciary duty to them which was not violated only by a 
showing of fraud. In the Buttrey case, where a violation by a 
member firm damaging a customer was Involved, there was no 
fiduciary relationship to a corporation's minority shareholders 
as in Gerstle and the instant action . Therefore, if the necessity 
for fraud was even colorably a requirement for liability in 
Buttrey . it is not here. 

Indeed, the instant action presents a far stronger 
case for imposing liability then does Buttrey because: 

(1) Section AlO is designed solely to protect 
the public, while the "Know Your Customer" rule 
is designed for housekeeping purposes as well; 

(2) The duties Imposed by Section AlO are very 
specific, unlike the vague generablllty of the 
"Know Your Customer" rule; 

(3) Section AlO is buttressed by a specific 
agreement . l.e., the Listing Agreement; and 

(^) The violation in the Instant action was a 
breach of the fiduciary duty owed to a corporation's 
minority shareholders were as In Buttrey 
no such fiduciary duty was Involved. 



Finally, It should be noted that the Issue of fraud 
seems only to arise In the context of amorphous rules such as 


Rule 405 where an act or course of conduct Is not clearly a 
violation but requires a factual evaluation and value Judgments. 
It would not be sensible to require a finding of fraud for 
violation of a very specific rule, such as Section AlO, 
where (1) the defendant C£in tell precisely when and how he 
Is committing a violation and (2) the Rule la clearly designed 
solely for the protection of the public. 

(v) The Case of McMast^. Hutchison & Co, v . 
Rothchild & Co.. Cdfl Fed. Sec. L. Rep. 

(lyTT'.TT.D. 111. 1972), cited By 
The Court Below, Erroneously Interprets 
The Buttrey Case and Its Reasoning Is 
Unsound 

In erroneously concluding that the Buttrey case 
held that exchange rule violations are civilly actionable 
only In the presence of fraud, the court below cited a 
case from a District Court In Illinois, MCMaster. Hutchison 
& Co. V. Rothchild & Co . ( supra ) . The McMaster case did 
hold that there Is no federal civil liability for violation 
of stock exchange rules and that such liability was found 
In the Buttrey case ( supra ) only because the element of actual 
fraud was present therein. However, an examination of the 
court's opinion In the McMaster case ( supra ) shows that Its 
reasoning Is erroneous and that Its conclusions, both as to 
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the existence of federal civil liability for the violation 
of exchange rules and as to the Interpretation of the 
Buttr^x: case, are wrong. It Is respectfully suggested, there- 
fore, that this court should not follow the erroneous opinion 
of McMaster. 


In the McMaster case, the court commences Its 
reasoning by referring to Section 27 of the Act which 
provides for exclusive federal Jurisdiction over "violations 
of this Chapter or the rules and regulations thereunder, 
and of all suits In equity and actions at law brought, to 
enforce any liability or duty created by this Chapter or 
the miles or regiaatlons thereunder." The opinion then 
states that the words "rules and regulations" do not Include 
exchange rules and, therefore, the court concludes that 
there Is no federal civil liability for violations of 
exchange rules. However, even If it Is assumed, arguendo , 
that actloi.s arising from violations of exchange rules 
do not come within the ambit of Section 27, only exclusive 
federal Jurisdiction would be eliminated. The federal 
courts would still have concurrent Jurisdiction under 
28 U.S.C. Section 1331 and 1337. Judge Friendly concurred 
with the foregoing in his opinion In the Col onial case ( supra ) 
when he stated that acceptance of the argument that federal 
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Jurisdiction Is not obtained under Section 27 of the Act 
for violations of exchange rules "wotild not foreclose a 
contention that there mights still be a federal claim of 
which district courts would have concxirrent Jurisdiction 
under 28 U.S.C. Section 1331* 1337 •” Moreover, even 

though the words "Rules and regulations" In Section 27 
do not Include exchange rules, actions arising from 
violations of exchange rules are still covered by this 
section because they are Included within the meaning 
of the words "actions • . • brought to enforce any 
liability or duty created by this Chapter " therein, 

Buttrey v, Merrill Lynch, Pierce, Fenner & Smith ( supra 1 

The court In McMaster then reasons that, 
because the Act Indicates that exchanges o\aght to be 
self -regulating bodies, only exchanges can enforce their 
own rules. However, a self -regulating body does not nec- 
essarily have the exclusive right to enforce ite own rules; 
It merely has the right to make Its own xniles. The SEC 
Is also a ’self -refTulatlng" body, even more so than exchanges. 
Yet It Is clear that private parties can bring suit for 
violations of SEC rules. It would be Inconsistent, there- 
fore, to state that private liability does not exist for 
violation of exchange rules, merely because exchanges are 
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self -regulating, while recognizing such private liability 
for violations of SEC rules. Moreover, the court In McMaster 
Is wrong when It states that exchanges are entirely self- 
regulated, Section 19(b) of the Act states. In part, 

"The [SEC] Is further authorized ... by rules or 
regvilatlons or by order to alter or supplement the 
irules of [exchanges ] ... In respect of such matters 
as , , . ( 3 ) the listing or striking from listing of 
any security ... and ( 13 ) similar matters." Thus, 

Section 19(b) renders exchange rules completely subject 
to the rules of the SEC and, thus, exchanges are far from 
self -regulating . 

The court In McMaster then argues that the 
doctrine of federal supremacy over state law preclu. 's 
violations of exchange rules from being civilly actionable. 

It notes that the recognition of federal civil liability 
for violation of exchange rules Is tantamount to making 
excheinge rules equivalent to federal law. Therefore, the 
court argues that, since federal law has supremacy over 
Inconsistent state law, exchange rules must have supremacy 
over state law. However, the argument continues, the Act 
provides that "nothing in this Chapter shall be construed 
to prevent any exchange from adopting and enforcing any 
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rule not inconsistent with with . , , the applicable laws 
of the state in which It is located," Thus, the court 
concludes that the above quoted portion of the Act dictates 
that exchange rules may not have supremacy over local rules 
and, therefore, cannot be treated as federal law while 
maintaining the principles of federal supremacy. 

The above logic of the court in McMaster is 
ridiculously fe^.lacious. It is true that the recognition 
of federal civil liability for violation of exchange rules 
make such rules equivalent to federal law. It is also 
true that when federal and state law are in conflict, 
the federal law must govern. However, Congress maiy, and 
often does, intentionally preserve certain areas of law 
to be governed by local law by refradJiing from enacting 
inconsistent federal legislation with respect to such areas. 
The above quoted portion of the Act is nothing more than 
the implementation of Congress's intent to preserve this 
area of law for governance by local law, l.e.. Congress 
precluded the enactment, through the adoption of exchange 
rules, of legislation inconsistent with local law by not 
permitting exchanges to adopt such Inconsistent rules. 
Nothing in the Act, however, indicates that the exchange 
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rules uhlch may be promulgated, i.e., which are conaistent 
with local law, are to have anything less than the force of 
federal legislation. 

Although the court In the McMaster case attempts 
to reconcile Its holding with the Buttrey case. It Is 
clear that McMaster Is directly contrary to Buttrey . Firstly, 
as noted above, McMeater reached Its decision by reasoning 
that violations of an exchange rxae are not within the 
ambit of Section 27 of the Act, idiereas Buttrey reached an 
opposite conclxislon by reasoning that such violations are 
covered by Section 27 . Secondly, McMaster 's attempt to 
distinguish ftittrey. i.e., by stating that actual fraud 
w®* prfieent In ^ttrey . Is a false distinction, even If 
It Is assumed, arguendo, that Its Interpretation of 
^ttrey Is correct. McMaster held that there Is no federal 
H®^iHty for violation of exchange rules, whether 
or not the facts are tantamoxint to fraud and, thus, wotild 
not have found such liability even If the facts tlmreln 
were Identical to the facte In Buttrey . 

As shown above, the court »s Interpretation of the 
gi ttrey case Is wrong. Federal civil liability was found 
In 9 not because of the presence of acts tantamount 

to fraud, but because the acts were violations of aspects 
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of Rule 405 promulgated for the benefit of the public. The 
fact that the acts were tantamount to fraud in Buttrey 
was merely Indicative that the violation was of the public 
protective aspects of the rule. As expressly stated In 
Buttrey . "the touchstone for determining whether or 
not the violation of a particular rule Is actionable 
8ho\ild properly depend upon Its design 'for the direct 
protection of Investors'". Tims, not only did the court 
In McMaster fall to distinguish Buttrey from Its holding, 
but It failed to correctly Interpret the case. 

Finally, the court In McMaster 's reliance upon 
the case of Aetna Casualty & Surety Co. v. Paine, Webber. 
JacRson & Curtis. CCH Fed. Sec. L. Rep. f92,748 (N.D. 111. 

1970) Is misplaced because, in Aetna, like In Buttrey ( supra a 
ylolatlon of the broad Rule 405 vas Involved and not a 
violation of a narrow rule, as In the case at bar, designed 
solely for the protection of public investors. Moreover, 
the court In Aetna expressly stated that Its holdings and 
views were limited to a violation of a broad rule such as 
Rule 405. 

From the foregoing. It can be seen that every 
aspect of the court's reasoning In the McMaster case Is 
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erroneous and completely contrary to the reasoning and 
holding of the Court In the Buttrey case-. ( supra ) , the opinion 
of Judge Friendly In the Colonial Realty case f supra ) and the 
holding by Judge Welnfeld In the Starkman case (supra ) , and 
the holding of the court In the SEC case ( supra ) . 

(vl) The Uncontroverted Evidence Shows That 
Boeing’s Violations Were Tantamount 
To Fraud 

Although a finding that Boeing's violations of 
Section AlO In the case at bar were "tantamount to fraud" 

Is not required to give rise to civil liability therefor, 
Boeing's violations were. In fact, tantamount to fraud 
io the same extent as the violations In the Buttrey case 
(sujpra) were. As shown on pages 14 through 16 hereof, 

Boeing had Icnowledge of the publication requirements of 
Section AlO and the Listing Agreement at the time they 
failed to comply*but nevertheless decided to comply only 
with the publication requirements of the Indenture and 
Ignore those of the Exchange. In Buttrey. it was nothing 
more than "knowledge ascribed to defendant", which the 
court deemed "tantamoiint to fraud". Thus, Boeing's know- 
ledge of the substance of Section AlO, and wilful failure to 




or not did not stat^ wnetne: 

or not It found that Boeing had such knowledge 

the uftcontroverted evidence makes suchT^flndiAx 
« coiiclu«lon Of Im or th. lack of a flnd2 

exo^Sed*^S^“ reversible error ai 

explained on pages 24-25 hereof. 


f 
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comply therewith, is no less tantamount to fraud than were 
the acts of the defendants in Buttrey . Therefore, even 
if it is assumed, arguendo . that only violations "tantamount 
to fraud” give rise to civil actions, the violations of 
Boeing in the case at bar would give rise thereto. 

(vli) The Lower Court's Distinguishing of 
Buttrey, Upon The Basis That The 
Violation Was By A Member Company, 

Rather Than A Listed Company, Is 
Meritless 

The lower court also attempted to distinguish 
the Buttrey case from the Instant action by noting that , 
in ^ttrey. it was a member company that violated an 
exchange rule rather than a listed compamy. However, 
violations of exchange rules amd list jng aigreements by 
listed compamies, such as Boeing, are as actionable as 
violations by member coiqpanles. 

The reasons for holding members of exchanges 
civilly liable apfly equally to holding listed companies 
liable. Members may be held civilly liable because the 
Act requires exchanges to adopt nxles regulating members, 
e.g,. Section 6(b) of the Act, amd such exchange rules 
pursuant to the requirements of the Act are deemed to be 
extensions of the Act amd part of the statutozy regulator^'' 
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scheme. However, the Act also contains sections requiring 
exchanges to adopt miles which are for the benefit of 
the general Investing public and which apply to the regulation 
of listed companies as well as to members. Indeed, section 
19(b)(3) of the Act refers expressly to the regulation of 
listed companies In that it allows the SEC to override 
exchange rules with respect to such matters as. Inte r 
alia. "(3) the llstl ng or striking from listing of aryy 
security . ** Similarly, Section 6(d) of the Act permits 
registration of an exchange only If Its "rules of the 
exchange" are "adequate to ensure fair dealing and to 
protect Investors", and In no way Is limited In Its 
applicability to members only. Thus, It is clear that 
"rules of the exchange" applying to listed companies are 
as much an extension of the Act as "rules of the exchange" 
applying to members axid, therefore, violations are equally 
actionable. 

The fact that civil liability for violations of 
exchange rules arises against listed compainles as well as 
against members was Indicated by Judge Friendly In the 
Coloni al case ( supra) . In that case. Judge Friendly 
discussed the 0* Weill case which Involved a claim for liab- 
ility ai’.alnst a listed company and not a member. Judge 
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Friendly set forth the rule of law to he derived from 
the 0* Neill case, l.e,, that civil liability would not be 
found for a violation of every exchange rule, and in so 
doing did not state that liability was denied In 0* Neill 
because a listed company was Involved rather than a 
member . Moreover, In his opinion. Immediately after 
discussing the O'Neill case and propounding the rule of 
law therefrom. Judge Friendly discussed Section 19(b) 
of the Act, which expressly refers to listed companies, 
to find that a violation of some exchange rules would 
create liability. Thus, Judge Friendly, In the Colonial 
case, clearly :lmplled that whether the violator was a 
listed company or a member Is not a factor to be considered. 

In the aforementioned article written by Lewis 
I^enfeli In the "The Review of Securities Regulations", 

It Is stated that the Colonial and Butt rev cases mean 
that : 

"Private liabilities under exchange rules 
may be sustained not only against Investment 
banking firms, but also against listed com - 
panies that viola te the terms of their 
listing agreements ." 

Thus, Ix>wenfels recognises that the law 
enunciated In Colonial and Buttrey Is applicable to 
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violations by listed companies and that the defendants in 
those two cases Just happened, fortuitously, to be members. 
The distinction between a listed company and a member 
in the matter here in question, is Inmiaterlal. An earlier 
article* by Mr. Lowenfels on the same subject was cited 

by Judge Friendly, in the Colonial case ( supra ) . with 
approval. 


C. The Damages To The Plaintiffs Are Based 
JJpon The Highest Market Value Of The 
Common Shares Within a Reasonable Time After 
Boeing Refuse d to Convert the Debentures 

Dy wrongfully refusing to convert the Debentures, 
Boeing deprived the plaintiffs of their right to do so 
and thus are liable for the conversion of that right. 

It Is well established that damages for conversion 
are generally based upon the market value of the converted 
property at the time of the conversion. National Dairy 
jrp ^ctB V, Imwrence Am Field Warehousing Cora .. 22 A.D. 2 d 
^ 20 ; Jones v. National Chautaugua County Bank of Jamestown. 
272 App. Dlv. 521. However, when the converted property 
has a fluctuating value, such as securities do, the 
damages are based upon the highest market value of the 




property within a raaaonable tlaa after the convereion 
la learned of by the plaintiff. Jonea v. National Chant auaua 
County Bank of Jaaeatcwn (aupra) ; Qelb v. Zliaet Broa.. Inc . « 
34 Nlae. 2d 401, affirmed l8 A.D. 2d 1967. 

nie value of the plalntlffa' right to convert 
the Debenturea fluctuated and^ thua^ la aubject to the 
rule that the plalntlffa are entitled to dazaagea baaed 
upon the hlgheat laarlcet value of their right within a 
reasonable time after March 29, 1966, l.e., the date Boeing 
cut off conversion privileges. In the Instant case, such 
highest value of the Boeing common stock was reached within 
30 days after the cut-off date and was $l82.00 per share 
on April 14, 1966. As shown on pages 38-9 hereof, this 
resiilted In damages to the claiss amounting to $4,026,762.23. 

Even using March 29, 1966 as the date for meas' 
urlng damages, when the value of Boeing stock was $138,123 
per share, plaintiffs are entitled to damages of 
$3,162 per $1,000 Debenture. 
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POINT II 


PLAIHTIPPS ARE THIRD PARTY BENEFICIARIES 
OF THE LISTINO AOREEMENT BEOVEEN BOEINO 
AND THE BXCKANOE. THEREFORE, BOEINO IS 
LIABUI TO THE PLAINTIFFS FOR ITS BREACH. 

Since the publication provisions of the Listing 
Agreement, as defined in Section AlO of the manual, were 
expressly promulgated for the benefit of the investing pub- 
lic, the plaintiffs were intended to directly benefit from 
those provisions and are third party beneficiaries of the 
Listing Agreement. As third party beneficiaries, the plain- 
tiffs have a contractual cause of action against Boeing for 
its breach of the Listing Agreement. Lawrence v. Fox . 20 N.Y. 

268 (1859); Seaver v. Ransom . 224 N.Y. 233 (1918); Cappello 
V. Iftiion Carbide . 200 Mlsc. 924, affirmed 277 A.D. IOI7, motion 
to reargue denied 277 A.D. II6I (1951); Salmo v. Rosenberg . 31 
Mtsc. 2d 911 (1961); Weinberg v. New York Stock Exchange , (supra.); 
Uhited States Ex Rel Johnson v. Mosley Construction Co .. 98 F. 

2d 781, 788-89 (2d Clr. 1938); Lemon v. Bossier Parish School 
Board, 240 F. Supp. 709, 713 (W.D. La. I965), affirmed 370 F. 2d 
847 (5th Clr. I967). 

The doctrine that an agreement may be enforced by a 
person not a party to it, if the benefit of the agreement was in- 
tended for such person, wss clearly established in the landmark 
case of I^wrenc e v. Fox ( supra ) . It was expanded in the Seaver 
case to cover third parties to whom no pecuniary obligation was 
owed. The Court stated: 
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doctrine of Lawrence v. Fox Is pro- 

f ressrjre. not retrograde. cpirse of the 

ate decision is to enlarge not to limit the 
eirect or that case , ^e court in that lead- 
ing eaae attempted to adopt the general doc- 
trine that any third person, for whose direct 
benefit a contract was intended could sue on 
it" (22^ H.t. at ^0) (emphasis added). 


In the Cappello case, the Court recognized that a 
diverse group such as the plaintiffs herein could be third 
party beneficiaries when it stated: 


” In actions by a third party beneficiary, it 
is unnecessary that he be identified specifically 
when the contract is made (citations) or that he 
be aware of the contract when made (citations) or 
even that he be in the position of a creditor when 
the contract was entered into." (200 Misc. at 930). 


Clearly, the agreement made by Boeing with the Ex- 
change to publicize the redemption notice was made for the 
benefit of the Debenture holders. Thus, as stated in the Seaver 
case, that promise may be enforced by the plaintiffs as third 
party beneficiaries. 


nie facts he 'e are substantially analogous to the 
classes of cases involving agreements between contractors and 
municipalities containing promises for the benefit of the indivi- 
duals in the municipalities. An example is the Salmo case where 
the Court stated that "citizens have been permitted to enforce 
promises to municipal and qxiasi-municipal corporations for the 
benefit of their inhabitants." In both the municipal cases and 
this case jne promisee seeks to benefit a large group of indivi- 
duals who are within its sphere of protection. 
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Recently, Judge Ourfeln held In the Weinberger 
case ( supra ) that an Individual plaintiff was a third party 
beneficiary of an agreement between the Exchange and the SEC 
and that the breach of the agreement gave plaintiff an Inde- 
pendent claim for relief. Boeing’s Listing Agreement with the 
Exchange Ss of the same character as the agreement In the 
Weinberger case and Its breach by Boeing gives right to the 
claims of the plaintiffs herein. 

In the Weinberger case. Judge Ourfeln stated, In foot- 
note 10 to his opinion: 

''A further argument supporting the Imposi- 
tion of liability Is that there would be no 
reasOT to require an agreement of the exchan- 
ges If Mmbers of the public could not claim 
thereunder, since under no clrciamstances could 
the Oovemment suffer damages recoverable under 
that agreement.” 

The same reasoning Is applicable to the Instant case 
because the Exchange did not suffer damages, only the third 
party beneficiary Debenture holders did. 


PODIT III 


i^EING MAY NOT RELY ON THE MINIMAL PUBLICA- 
raON RBQUIRQIENTS OP THE INDENTURE, SINCE 
THE INDENTUR E IS A CONTOACT OP AnwF.gi(af 

The contract governing the Debentures was the Indent- 
ure safely locked In the vaults of the Chase Manhattan Bank, 
the Indenture Trustee. Its terms were not negotiated by the buy- 
ers of the Indentufie and It would be unusual If a single one of 

the Debenture holders read the 112 page Indenture either before 
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or after the purchase. The Indenture contract is a classic 
case of "contract by adhesion." 

We agree with the definition of a "contract of adhes- 
ion" stated by the Court below, i.e., a contract of adhesion 
"is a contract drawn by one of the contracting parties in which 
the other party has no choice but to accept or reject (4 Willis- 
ton on contracts, 3rd Ed. 196 I, 1971 Supp.; Shay v. Agr ic ultural 
Committee , 299 F. 2d 516): and where the Court will ascertain the 
meaning of the contract which the weaker party would reasonably 
expect ( Gray v. Zurich Insurance Co ., 5^ Cal. 2d 104, 4l9 P. 2d 
168) " (A299a). 

Commentators have noted that "The contract between 
the issuer and the holder of a convertible security is an adhes- 
ion contract." Convertible securi t ies ; Holder Who Fail s to 
Convert Before Expiration of the Conversion Period , 5^ Cornell 
Law Review 271 (1969)* p. 272. The article continues to state, 
at pp. 278-279: 

"The usual procedure for notifying holders of 
an impending redemption is publication of a 
notice once a week for four weeks in a New York 
City newspaper . . . 

"... these procedures entail a high probabil- 
ity that a holder will not be notified. For this 
reason, the procedures should be deemed unconscion- 
able . " 

The United States District Court for the Northern Dis- 
trict of New York has recently recognized that a contract is not 
binding if it is a contract of adhesion. In Bond v. Dentzer . 

362 F Supp. 1373 , 1383 (N.D.N.Y. 1973 ), the Court excused a 
defendant from terms of a wage assignment agreement \q>on the 
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grounds that the agreement »as a contract of adhesion. 

The Court belou contends that the Indenture was not 
a contract of adhesion because It was not "such minimal notice 
.S to constitute -ritualistic notice In small print on the bacR 
pages Of a newspaper- and that the notice was adequate. („00a) 
Hot only was the notice "ritualistic", but It was not notice at 

Cerllele t jacquelln . l.w. i,8oi| decided Just 
this May b, the Supreme Court stressed the "inadequacies of pub- 
lished notice" and cited Mullane v. centr .i Hanover hanw ..a 
222i»t_Co.. 339 U.S. 306 (1950) as holding that "publication not- 
ice could not satisfy due process where the name, and addresses 
Of the beneficiaries were known.” 

in the instent action, "the names and addresses of the 
beneficiaries were known" because the Debenture, were offered 
pursuant to a aubacrlptlon offering to Boelng-s shareholder, end 

he subscription, to the offering would show the subscribers to 
It. A simple letter to such oubscrlber. would have reached 

those still holding the Debentures. A utter to Boelng-s .here- 

holders would have had a similar effAof n 4 

exmiiar effect. Boeing also could have 

escertalned the name, and addresses of the unregistered Debenture 

holder. Who presented their coupon, for the collection of Inter- 
eat annually to the Bank. 

Boeing did not even jttemgt any of these procedure, 
and, therefore, 7 1/2^ of the Debenture holders, holding an aggre- 
B.t. amount of ,1.51,4.300 in face amount, did not receive notice. 
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The fact that the notice given and the notice pre- 
scribed by the Indenture was Insufficient Is also recognized 
by the Exchange In that the Exchange required different not- 
ice, l.e., by an immediate general news release Issued to 
New York newspapers or the wire services. In fact. Section 
AlO expressly stated that the notice pursuant to Indentures, 
such as given by Boeing, Is not adequate. Yet Boeing failed 
to comply with the standard of adequacy of notice that had 
been provided for them by the Exchange. 

The Court below contends that Boeing could not have 
realistically followed all of the above described procedures 
for providing more adequate notice because of the diversity 
of the Debenture holders and that, even if it had, there would 
still be no assurance that actual notice would have been 
received by all of the Debenture holders. However, Boeing 
could have attempted to follow ^ome . if not all, of such 
procedures, and have actually followed them to the extent poss- 
ible, thereby reaching far more of the Debenture holder d than 
they actually did. However, not only did Boeing fall to make 
an attempt to follow such procedures, but they failed to follow 
even the procedure specified by the Exchange as reasonably cal- 
culated to z^ach the Debenture holders, l.e,, pronqpt publication 
of a general news release. 

The lower Court then proceeds to state that the Deben- 
ture and Indenture gave notice to the Debenture holders of the 
manner In vdxich notice of conversion might be forthcoming. How- 
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ever, this argument begs the Issue In that, regardless of 
whether or not the Debenture holders were told that they would 
be provided with Insufficient notice of the conversion, they 
had to accept such Insufficient notice provisions because the 
contract was one of adhesion. Moreover, as can be seen from 
an examination of the specimen Debenture contained In the book 
of exhibits (El) , the provisions contained In the Debenture, 
about the manner In which notice of conversion might be given. 

Is In small t3rpe and burled among the many other provisions 
therein. Not only were the Debenture holders forced to accept 
the provision that they would be provided with Insufficient 
notice of conversion, but the provision Itself for such insuffi- 
cient notice was contained In what Is classically known as "fine 
print". 

POINT IV 

th is court does not order that judgment be 
entered for piaintifps, it should order a new 

TRIAL SINCE THE HOSTILITY* OF THE COURT BELOW 
TO THE PLAINTIFFS' COUNSEL, AND A RULING THAT 
IT MADE WITH RESPECT TO THE CONDUCT OF THE 
TRIAL, PRECLUDED THE PIAINTIFFS FR(»! HAVING A 
FAIR TRIAL 

At the outset. It should be understood that the Court 
below displayed shocking hostility toward one of the plaintiffs' 
attorneys, Norman Winer, Esq., during the trial. The most blat- 
ant manifestations of this hostility are pointed out beloif. 


6l 


Upon a criticism by the Court of the manner in 
which the plaintiffs prepared their case, Mr. Winer stat- 
ed that much time had been put into such preparation. The 


Court then criticized Mr. Winer for interrupting, whereupon 
Mr. Winer apologized. The Court responded by stating: 


"I don't like your attitude, and I don't like 
our position with your hands on your hips. 


hat is not the right way for a lawyer to s tend 
and address the Court. Now, I am not in a 
belligerent mood; you probably are" (a493»)- 


The lower Court's hostility towards Mr. Winer was 
again expressed when, after repeatedly interrupting Mr. Winer's 
direct examination of his expert witness, the lower Court 
commented upon Mr. Winer's objection to such interruption as 
follows : 

"You are insulting and impertinent. You have 
opened your mouth when you shouln't have, and 
when you do so, you do it impertinently." (A601a). 


Mr. Winer responded to this abusive tirade in a pro- 
fessional and gentlemanly manner by stating: 

"I don't think so. I don't mean to be impertinent." 
(A601a ) . 


Perhaps such abuse by the lower Court might have been 
tolerable if it had permitted plaintiffs' counsel to examine the 
witnesses in a logical manner. However, by a purely arbitrary 
and capricious rviling on the condtact of the examination of witness - 
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68, the trial Court turned the plaintiffs' examination 
into a farce. 

The lower Court had appointed a committee of 
three as counsel for the plaintiffs, and Mr. Winer and 
Stuart Wechsler, Esq., of that coomittee, were the most 
active participants in the prosecution of the case. The 
work was divided between them and, accordingly, Mr. Wechsler 
was solely responsible for the preparation of the portion of 
the case pertaining to Boeing's violation of Section AlO and 
of the Listing Agreement, and Mr. Winer was solely responsible 
for the portion of the case pertaining to the conversion ratio. 

At the outset of the trial, it became clear that cer- 
tain witnesses would have to be questioned on both aspects of 
the case, i.e., iq;>on Boeing's violation of the Exchange rule 
and upon the conversion ratio, and that only Mr. Wechsler was 
appropriately prepared to ask questions pertaining to the former 
while only Mr. Winer was prepared to ask questions pertaining to 
the latter. Notwithstanding the fact that the lower Court was 
fully familiar with the manner in which the plaintiffs' committee 
had divided the work, and that the problem was again reiterated 
to the Court during the trial, the lower Court refused to permit 
more than one counsel from each side to examine a witness. (A3l6a- 
319«; A^64a-i*71a) . Thus, when a witness had to be questioned 
iq>on both of the above mentioned aspects of the prosecution, 
either Mr. Wechsler or Mr. Winer had to conduct the entire exam- 
ination although neither was familiar with both aspects. 
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As a result of the foregoing, Mr. Wechsler was forc- 


ed to reiterate questions to witnesses as they were being 
whispered into his ear by Mr. Winer, or to ask questions of 
witnesses which had previously been given to him in writing by 
Mr. Winer. This procedure was followed throughout large por- 
tions of the trial. (A471a-479a; A^8la-486a; Ail88-490a; A556a- 
577a.) 

Because the trial was forced to proceed in this manner, 
numerous problems arose. For example, at one point when 
Mr. Wechsler was acting as Mr. Winer's mouthpiece, the Court 
directed a question to plaintiffs' counsel that only Mr. Winer 
knew the answer to since the questions were really originated 
by him. Thus, Mr Winer asked, "Are you addressing me?". The 
Court, insisting upon the charade that Mr. Wechsler was asking 
the questions, stated "No. Ihe examiner (meaning Mr. Wechsler). 
Haven't we gone over this before?" Mr Wechsler, of course, 
could not answer the question until he consulted with his co- 
counsel. After such consultation, Mr. Wechsler was finally able 

I 

to respond to the Court's question by stating: "No.". (A475a). 

After forcing the plaintiffs' counsel to examine wit- 
nesses in this awkward manner, requiring them to hold numerous 
conferences dxirlng the course of the tx^al to enable them to 
proceed In spite of the obstruction placed In the way by the 
Court's ruling, the Court then proceeded to needle plaintiffs' 
counsel for having such conferences. Thus, durljig one such ccm- 
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versation, the Court stated ''This conference, gentlemen, 
should have taken place before the Court session began. 

You are imposing on the Court with these unnecessary delays. 

Next question”. (A376a). 

The proced\are insisted upon by the lower Court 
became so confused and intolerable that, during the elicit- 
ing of testimony with the procedure fashioned by the Court, 
the Court itself admitted it was confused . The Court said: 

"I want it propounded anew, because at this 
point we are all confused, ai least l am .*”TA568a ) . 

In view of the fact that the Coiurt was sitting as both Judge 
and Jury, it is very disconcerting that the Court forced the 
plaintiffs to put in their ease in a manner whicn even confxis- 
ed the Court. 

'j Tto plaintiffs' counsel protested on n;imerous occas- 
ions against the lower Court's capricious ruling that one attor- 
ney would have to act as the mouthpiece for another. M:'. Winer, 
at one point, stated "I think I should state that I find It im- 
possible to conduct the examination under these circumstances.” 
(A480a). The lower Coturt, however, flippantly brushed aside 
Mr. Winer's plea for a reasonable trial by responding ”I don't 
see that it is impossible, a lawyer as bright as you, who worked 
in the case preparing it for six years.” (A480a). 

Apparently, even the lower Court must have realised 
that the procedure it waa insisting x 4 >on was untenable. This is 


65 



I 


evidenced by the fact that the lower Court attempted to have 
the Court reporter strike a statement made by Mr. Wechsler 
for the purpose of making It clear, for the record, the pro- 
cedure that was being followed. Mr. Wechsler stated, 

"Mr. Winer has requested that I state for the record that I 
am reading to the witness questions submitted to me in writ- 
ing by my co-counsel, Mr. Winer." The Ooxirt responded, by 
stating, "I wish you wouldn't make that matter a constant 
source of irritation to me. I made my rxillngs on that. Mr. 
Winer and everybody else have an exception. But it appears 
that Mr. Winer consistently refuses to take my rulings. . . . 

I will strike the statement of counsel in his preamble . . . " 
(A556a) . 

The hostility of the Co\u*t below to the plaintiffs' 
counsel, and its ruling precluding the plaintiffs from examin- 
ing witnesses in an orderly manner, is consistent with the 
lower Court's obstruction of the plaintiffs' ease as manifest- 
ed even before the trial. On June 29, 1971, the plaintiffs 

moved for summary Judgment based upon violations of Section AlO 

% 

on facts admitted by Boeing in Answers to Interrogatories. How- 
ever, the lower Court neither granted nor denied the motion, but 
sis^ly refused to decide it. It refused even to require Boeing 
to answer the motion. Thus, the Court forced the matter to ^rial 
and then took steps whir*- assured that plair.Allfs wculC not be 
able to examine witnesses in a manner that would provide them 
with a fair trial. 
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In view of the lower Coxirt'e manifested hostile 
attitude, and Its success In turning the trial Into a 
farce by refusing to permit appropriate counsel for plain- 
tiffs to question the witnesses, It Is respectfully submitt- 
ed that the results of the trial cannot bo utilized against 
the plaintiffs. Therefore, If this Court cannot order that 
Judgment be entered for the plaintiffs. It should remand the 
case for a new trial. 
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V 


CONCLUSION 


The lower court erred in dismissing the 
complaint. Therefore, it is respectfully requested 
that this court order that Judgment be entered against 
the defendant in the amount of $4,026,762,25, with 
interest from March 29 , 1966 , together with the costs 
and disbursements of this action. If the court is 
unable to order that Judgment be entered against the 
defendant, then it is respectfully requested that the 
matter be remanded for the resolution of any Issues or 
for a new trial. 


Respectfully submitted. 
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ADDENDUM TO BRIEF 


EXHIBIT 43 - SECTION AlO 
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SJXTIOS K 10 

• niiDKMi’T ON— tknd;:p. oin-Eus 

TABLE OF COM ENTS 


rKDEMI’VIOX 

PUBl.:aT\', AND NOTICE TO EXCHANGE, REQUIRED .^S TO 


.A— 170 


REDEMPTION ACTION A— ITO 


Publicity - 

Notice to Exchknge . . 

Record Ditc — Closing of Transfer Hooks— Advance Notice • • 
Place of Redemption 

RUD/iMPTION OF ENTIRE CLASS, ISSUE, OR SERIES- 

STOCK OR BONDS 


PARTIAL REDEMPnON— STOCK . . 
Notice of Redeemed Ctrtincate Numbers 


A— 170 
A— 170 
A— 171 
A— 171 


A— 172 


A— 173 
A— 174 


PARTIAL REDEMP’nON-'DONDS A— 175 


DEALINGS ON EXOIANGE IN SECURITIES CALLED FOR RE- 
DEMPTION 


Entire Class, Issue or Series Called 
Part of Class, Issue or Series Called 


PARAGRAPHS OF LISTING ACREEMP.NT RELATIVE TO RE- 
DEMPTION 

APPLICABLE RUI.B OF THE SECURITIES AND EXCHANGE 




A— 176 

A— 176 
A— 176 


A— 177 


A— 178 


TENDER OFFERS A— 179 


A— 169 



M.YAg.~-COMPANY MAXUAU 


SECTION A 10 


nEDKMPTtON 

P«bltoliy« ond Nolloo to Exclianjfo, Roqulrod 
M to Itodempltoa Action 


The eo-peny*. lUUng .greeieent with the Mcneege - 

lookc t^i^* Ac fcdcmpiion of e li»tcd teenrity cither m 

wMd in the foregdeg paregrepk “d 
: in reepeei of redemption action, 
the formal notice or adeeftiacmenl 
of an Indenture or barter* 

aa ponaible after corporate ac* 
which iooka toward, redemption ii taken, or aa aoon 


publicity ... 

action (or of any other action of which the company 

rtault in, or which I 

a whole, or in part. 

POblleity: The term “poWiciiy,” aa 
below, and aa uaed in the liaiing agreement 
refera to a general newa raleaae, and not to t 
of redemption aometimea retired by proviaiona 

Such newa releaae ahall be made aa aoon 

tien which will lead to, or Wm.*.. ^ take* Iw 

aa poasible after the company acfjuirca knowledge of cay aoch aeu« ukm by 

othm, and ahall be made by the faatcat available mcana, l,e„ uleiAone, tele- 
graph or hand-delivery. 

T. ium rtick .ill «l«p.l.lr »(<«*« ■"■‘[to •k' 

be releeeed w et lew oee ot eiece Mwepepere el fcnerd weeletie* le Hw 
York Citv which regularly publiah finaneial newa, or to one w more of the 
,.tf»,.l^.-irite .emcee (*.««i..e4 Urc. J"** 

in addition to aueh other releaae aa the company may elect to make. Rclcaw 
ahould alee be made aimultaacoualy to the ncw^icker •T':* 

Dow Jenea k Company, he., which haa agenciea in variooa eiuea, and whoae 

New York City addreaa ia 44 Broad St-eet. 

There ahall bo no reatriciion aa to the day or hour of puMicatiM by any 
of the agenciea to which the newa ia relenacd. 

Emehaaia la placed upon the neeeaaity of promptneaa in releaaing newa 
garding rodempUon beeanae o' ita poaaiMe effect upon the n^et price of the 
aecurity, and becauae of iu general aigniricance to holdera of the aecnrtty. 

Neele. 10 E«cIm« 5 « h oMltie. » i«iec<ieee eelcw et 

tapciee w Ike peHie pieee, Ike cemr^r I* •"l“‘'«J »» »" " ” 

in Maoeec of aoch redemption aa aoea aa poaaible after corporate aetooa 






tMt-H 


COMrAWY KAKHai. 


— ww rAifY makhal A— 171 

it ttlcea. Of. M Mon at pottibio mfte^ ik 

•rtioo. Such notice tlwUhe rtccived **^“*'*' knowledge o( tuch 

•drance of the redemption ^te ^ ^ fi^ca. <hyi1„ * 

deemed, tueh notice thallb^eivci^ "!• '“**** **■ ‘*'’*«* *» bciii- re 

|i»»l it not'/eatiWe, it ihSj*bc ' 

Pnm^y iii^Htiag, Notice fy Sc 'oofi^med 

CMC of a total redemotion »fc- n l “**•* »vaiIaWc meant it etteniial a< in ik. 

Jf Je redcmptioo over iu tlcker*iyttS m** 1* ***^ potiiblc notice ’ 

in the tecuriiy without loiAnri^-^ . , ** * P*w*Mtion aaaintt ocoole dmiin. 


f •'«y‘?/“««‘n.iinr..teSr;,:;t7 f iti..iMnc 77t 

, a tpe^ detigination to itt tidccr tymboL anH lak *" *ke cccurity, attach 

I •"®”**rfr“»»rkctintheaeeurity. •*'P* ^or eonUnuance of 

STrL*^ <lin« eonwnuie^ Sw^cSIZlSiLf*?' ** “* >» 

I“r'. K«i«! TIk com. 

of KKUKUm. 

Stain A9 «■ «. M, 

inpayment '**'*'*V««n nwy be pfcacnted 

^ anaufemeau •*» ahoddhTlIIfe foTtb^^ »«k»P«io» at tuch 
“d Paynwnt of the redeaH>tioa price at an aiwnlTu*!!** ^ “***** ••curitiei 
•»7b.ih.K«r YotfcM^SpS^ ^ y-rtc City, which 

• 
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A-.172 




w.Y.s. i:.-— coxrAWY manuav 

Ur«U*ni;Ht4m ICuttro Oom, !a»uo, or ScrScJ 
Stcric or Boiiclo 


In event of an action to redcctn, or looking toward redemption of, an entire 
daai, Uauc, or aerie* of a lifted security, the procedure dcKribed below ahsJl 
be followed by the company with respect to Exchange rc<}uircmcnts. 

1. Give immediate newspaper publicity to the setion, in(* 'eating in such 
publicity tlie rrdeniptior date, redemption price, and the dollar amount 
.of di^’tdei.d* or interest to be paid upon redemption. If provision is to 
be made for pa)’inent of redemption funds to holders of llie redeemed 
security prior to tlic redemption date, state when such funds will be 
available to holders. If the security to be redeemed is convertible, indl« 
cate the rate of conversion and the dale and time when the conversion 
privilege will Anally expire. If, prior to the date when the conversion 

r period will Anally expire, there will be a‘ period during which conver* 
sions cannot be efTeetcd, indicate the dates beginning and ending that 
period. If any dividend declared (or accrued) on or before the date of 
the redemption action, on tlie dass of security issuable upon converaioa 
of the securities to be redeemed remains unpaid, indicate whetlicr or not 
shares issued upon conversion of the securities to be redeemed vrill be 
entitled to receive such dividend. 

p* Ae to any of such data not known or determined at the time publicity 
I is given initially, similar publicity shali be given immediately it bcoomei 
known or detemuned. 

2. Give immediate notice of the redemption nction to the Exchange, indud* 
ing all details* spedAed in paragra|4i 1 above, and, in addition, the 
name and address of the redemption or paying agent This notice shall 
be in writing and delivered by hand to the Department of Stock List 
of die ExdMuige, if feasible. If immediate hand-delivery of written 
notice is not feasible, notice of the redemption action shall bt given that 
. . Department immedi^y by telephone or telegraph and cooArmed 
promptly. In writing. Aa previoudy stated, notice of the redemptien 
*, . action sM be reedved by tbr Exchange at least fifteen days in advance 
’ of the fcdcmpUen date 

As to any such data not known or determined at the time notice is 
givea the Es^nga fadtislly, similar notice shall be given immediately 
to bseoaaes known or deteradned. 

S. As soon as available, file vritk the Exchange eertified eopiea of any reso- 
Intieos ol tfM Board of Directors of the company in respect of the re* 
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W.Y.>.K.— “COMrAWY MAKVAT. 


A— 173 




4. Inttruct Uk) redemption or paying agent Grille? 

promptly ot the depoeit of funds for \Aymcnl of Ac redeemed icctini . 

$.* File with the Exehsnje two eopiei of any notice or other material lent 
to aecuriiy htddera, with regard to the redemption. 

Partial Rcdomptloii— Slock 

U the Kli«i will rcMili 1«. or lookr toward, iIk 
. ls}!SLu7,cri.. o( ..ock, Ihe pro«d»r. d.«rlbrd below .tall b. followwl 

by the company. 

I. Cire Immediate newayAper publicity to the action, 

her (or max;mu.-« numter) of ilArct to U redeemed, t^t 

date, the redemption price. a.-Hl the dollar an^un: of any dmd ^d to 

be paid on the redeemed aharee upon redemption. If prwition ii to 

ma£ for payment of the redemption fui^a to [^Ll?tiirh!e 

sharca prior to tlie redemption date, indittte when audi 
available to holdera. If tlie ahares to be redeemed are eonvertiblc. ind - 
cate the eonveraion rate and the date and time when ihc wnverafon 
privilege will finally expire. If, prior to the dale on which the eoo- 
reraiTprivilcs. will finaUy expire, there will be ajjiod jJ-eh 
eonveraiwa cannot be effected, indicate the S 

that period. If any dividend declared (or accrued) on or before the date 
' of theredemplion aet'ioo on the claaa of aecurity iaauablc upon c^t^rawn 
■ of the accurltiea to be redeemed remaina unpaid, indicate whet her or 
not tlM aharca laaiied upon eonveraion of the aecuritiea to ^ redeemed 
anil be entitled to receive aoch dividend. If a record date la to be em- 
ployed for determination of Ihe aharca to be redeemed, or If the Irwafcr 
hooka are to be doaed for that purpose, state the date of record, or 
dates of closing and reopening of the hooka. 

Aa to any of such data not known or determined at the time such 
pubficily U given iniilaliy, similar puWleHy shall be given immediately 
H beeomea known or dctermiited. 

%, Give the Exchange immediate notice of the redemption^ action, Indud- 
ing all dalalla apeeified In paragraph (1.) above, and, in 
name and addrcM of redemption or paying agent. State the method by 
which the ahares to be redeemed wlU tw determined (whether pro rata, 
by lot, etc). SUte aleo whether the iranafcf books will be dosed pcrmi* 
Dcndy with respect to shares to bs redee m ed and when auch dosing wW 
take places or whether stan^icd ecrtlScaica will be lesued upon transfer 
of shares In ^ redeemed. 
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A--174 


K.V.S.K.— COMPANY MANUAL 


At to any mh data not known or detemincd at the time notice is 
given initially, notice ahall be given immediately it becomca known or- 
determined. 


Notif? aliall be in writing and delivered by hand to the Department 
of Stock Liat of tlic Exchange, if practicable. Aa previonily atated, 
notice of the redemption action aJwli l)c received by tl»c Exclianje at 
Icaat Aftcen daya prior to the redemption date. Purticular attention ia 
called to the fact Uiat the Exchange must receive at least ten daya* ad* 
vance notice of any date for the taking of a record of atockholdera or 
cloaing of the tranafer boOka. 


3. Aa aoon aa available, file certified eopiea of any resolution! of the 
Board of Directora of the company, in respect of the redemption, with 
the Exchange. 


4k Inalruet the redemption or paying agent io notify the Exchange 
promptly of the deposit of funds for p.nyment of the redemied securities. 


5. File two copies of any notice or other material sent to stockholders, 
with regard to the redemption, with tlie Exchange. 


Notice of Redeemed Certificate Numbers: If shares to be redeemed are 
to be detemiitwd by drawing of certiricates, the Exchange asks U>at it be 
furnished, promptly as possible after the drawing, with 1000 printed copies 
of a nriiea, prepared by the company or its agent, st.ating all signifieant facts in 
raped of the i^cnipt!on, and listing tlic numbers of ccritficatcs drawn for re* 
demption, and the number of sharea to be rcdccincd in rcsi>cct of c.nch certificate 
(if the whole certificate U not being redeemed). Said crpica should be delivered 
to the Exchange 1^ hand, if feasible, to save all time possible. 


These copiee ere for distribution by the Exchange to member firms. This 
procedure ie essent'al, because cerlifiratcs drawn for redemption cease to be 
ddiverabic, after the record date roiploycd for the drawing, in settlement of 
contracts made in the regular way on the l'x-ch.Ange. As there ia no way of 
ascerlaining which cerlificatea are in lliat status until such a notice ia available, 
and some certificates drawn for redemption will, in the meanwhile, probably be 
ddivered io aettlement of contracts and require adjustment, the utmost speed 
in the drawing of certificates and distribution of the notice is essentiaL If a 
notice mdudii^ the numbers of drawn certificates is prepared by the company 
or redenqition agent for the purpose of formal advertisement, or distribution to 
stockltold^ 1000 reprints thereof rill be acceptable for the Exchange's purpose. 
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N.Y.S.i:. — COMPANY MANUAL 


A— 175 


Partial Redcniplloii— >r#eauls 

■n tha action will reiult in the rcdcinjrtkm ol only a part of a liMcd i»M.*> 
or acrica of UmhIi, the prr^rdnrc dcKriltcd below ahnll be folhtwcti hy the 
company. 

. 1. Give immediate newspaper publicity to the action, indicating the prin- 
cipal amount of bonds to be redeemed, the redemption dale, the redemp- 
tion price, and the dollar .amount of interest which will be paid on the 
redeemed securities upon redemption. If provision is to be made "for 
payment of tlic redemption funds to htrfdcrs of the redeemed securities 
prior to the date of redemption, indicate when such funds will be made 
. available to holders. If the bonds to be re<''''*mcd are convertible, indi- 
cate the conversion rate, and the date and time wlien the conversion 
privilege will ftiially expire. If, prior to tlic date on which the conver- 
sion privilege will finally expire, tlicre will be a period during which 
conversions cannot be cfTeclcd, indicate the dates bcginiiing and ending 
that period. If any dividend declared, on or before tlic date of the 
redemption action, on the class of security issuable Aipon conversion of 
the securities to be redeemed remains unpaid, indicate whether or 
not shares issued upon conversion of the securities to be redeemed will 

. be entitled to receive such dividend. 

As to any such data not known or determined at the time publicity 
is given initially, similar publicity shall be given immediately if becomes 
known or determined. 

2. Give tlie Exchange immediate notice of the redemption action, including 
all details specified in paragraph (I.) above, and. in addition. Hie name 
ar,d address of the redemption or paying agent. As to any such data 
not known at the time notice is given/the Exchange initially, similar 
• notice shall be given immediately if becomes known or determined, 
previously slated, notice of the redemption action shall be received 
bf the Exchange at least fifteen days prior to the redemption d.vte. 

As^ soon as availabla, file with the Exchange certified copiea of any reao- 
lulions of the Doard of Directors of the company in respect of the re- 
demption. 

4. r^stmet the redemption or paying agent to notify the Exchange 
promptly of the deposit of funda for payment of the redeemed securities. 

5. File two copies of any notice or other material sent to bondholders, with 
rs.'jud to the redemption, with the Exchange. 
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Dealing on Exelion^o in ScetirlUcc Cnllccl for Rec'entptlon 
Bntiro Class, Issue or Series Called: When an entire clast, ittnc or series 
of a listed security is to be redeemed, dealings in such security on the Excluin{;c 
arc suqxnded as soon as the redemption funds become available to holders of 
the security, unless sucli security is convertible and its market price is at, or 
close to, Uie conversion price. In the latter case, tiupcnsion of the security from 
dealii:^ may be deferred until the opening' of business on- the day on wliich the 
right of conversion expires, ©»■ until conversion ccaMs to be active, or until the 
ainoMt of the security outstanding has been so reduced as to make continued 
dealings inadvisable In the opinion of the Excliangc. 


Part of Claas, Zscue or Scries Colled: When only part of a listed class, 
issue or scries is to be redeemed, Ihf amount thereof authorised to be listed is 
reduced by the number of shares, or face amount of bonds, to be so redeemed 
as SOM as the redemption funds become available to holders of the redeemed 
security, unless the class, issue or series is convertible, in which case the rcduc* 
tion in the amount authorized to be Usted is deferred until conversions occur, or 
until expiration of the right of conversion. 


However, under the rules of the Excliange, certificates of slock or registered 
bonds ealled for redemption are not deliverable, in settlement of contracts, after 
the record date (or closing of the transfer books) for determination of the 
certificates or registered bonds to be redeemed, except in respect of transactions 
in called securities dealt in specifically as such. Coupon bonds arc not ddivcrable 
in settlement of contracts on and after Uic dale of first publication of notice 
of the call for redemption (containing the numbers of called bonds) except in 
respect of transactions in the called bonds dealt in s^iecifically as such. 


If the amount called for redemption is sub^’antial, or if such amount repre* 
lents a substantial proportion of the total outstanding amount of the ciau, issue 
^ oud, if the transfer books for the called portion of the security arc 
not to be permanently dosed uoUl the date cf redemption, the Exchange will 
admit Such called portion to dealings on the Exchange as a separate issue, dcsig* 
nated u a called seetufty, if it considers such action to be in the public inteitA 
Where this is done, such dealings, continue until the date of redemption or, 
in the case of r. convertible seeurity, until the expiration of the right of con* 
version if that be earlier than the date of redemption. 

No application, or other action by the company, is required in conneetioo 
with such admissioa of the called po^ of the security to dealings, in respect 
of either the Exchange, or the Securities Exchange Act of 1034. 
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^ Pnrasmplis of Listing Agreomont Rointivo to Rodomption 

Tho paragraphs of the listing agreement relative to redemption are Para* 
graphs 9, 10 and 11 of Section I and Paragraphs 1(a), 1(b) and 4 of Section III 
of th*' current form of listing agreement, and read as followsi 


9. The Corporation will not select any of ita secvrfties listed on the Ex* 
change for redemption otherwise than by let or pro rata, and will not act 
. a redemption date earlier than fifteen days after the date corporate action 
is uken to authorise the redemption. 

10, The Cor]watl<M will promptly notify the Exchange of any corporate 
action which will result in the redemption, csncellation pr retirement, in 
whole or in part, of any of its securities listed on the Exchange, and 
will notify the Exchange as soon as the Corporation has notice of any 
other action which will result in any such recaption, cancellation or 
retirement. 

IL Tne Corporation will prrvrptly notify the Exchange of action taken to 
fix a stockholders* record date, or to close the transfci books, for any 
purpose, and will take such action at such time aa will permit giving 
the Exchange at least ten days* notice in advance of such record date 
or closing of the books. 


1. Tho Corporation wilt mainUin in the Borough of Manhatun, City of 

New York, in accordance with tho requirrments of the Exchange: 

a. An office or agency where the principal of and interest on all bonds 
of tho Corporation listed on tho Exchange ehall be payable and where 
any eueh henda which are rsgleterable as to principal or interest may 
be registered; and 

bk An office or agency where' 

(1) All stork of the Corporation listed on the Exchange ehall be 
transferable. 

(2) Checks for dividends and other payments with respect to stock 
lietod on the Exchange may be presented (or immediate payment. 

0) Saip iasued to holders of a security listed on the Exchange and 
representing e fraetional interest is a security listed on the Ex- 
change will, during the period provided for consolidation thereof/ 
be accepted for such purpose. 
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(4) A BccurSly Ii»te4 on the ExchAnge which it convertible will be 
Accepted for eonvereion. 

If At Any time the transfer ofRce or Agency for a security listed on the F.s« 
chsnge shsll be locsted north of Chsmhers Street, the Corporation v/ill Arrange, 
At itA own cost Aitd expense, thst its registrsr's office, or some other suitaUe 
office satisfsetory to the Exchange end south of Chambers Street, will receive 
sad redeliver ail securities there tendered for the purpose of transfer. 

If the transfer books for a security of the Corporation listed on the Ex* 
change should be closed permanently, the Corporation will continue to split up 
certificstes for such security into certificates of smaller denominations in the 
eame name so long as such security continues to be dealt in on the Exchange. 

If checks for dividends or other payments with respect to stock listed on 
the Exchange are drawn on a bank located outside the City of New York, the 
Corporation will also make arrangements for payment of such checks at a bank, 
trust company or other agency located in ‘the Borough of Manhattan, City of 
New York. 

4. The Corporation will publish immedistely to the holders of any of its 
aecurities listed on the Exchange any action taken by the Corporation 
with respect to dividends or to the allotment of rights to subscribe or to 
any rights or benefits pertaining to the ownership of its aecurities listed 
on the Exchange; and wilt give prompt notice to the Exchange of any 
such action; and will afford the holders of its securities listed on ths 
Exchange a proper period within which to record their interests and to 
exercise their rights; and will issue all such rights or benefits in form 
approved by the Exehange and will make the same transferable, exer* 
ciaable, payable and deliverable in the Borough of Manhatun in the City 
of New York. 


Appllonblo Rule of tho Seeuriilon nnd 
Exelinnge Cowoti salon 

Rule I2d2*2. Removal From Listing and Registration 
of Matured, Redeemed, or Retired Securities. 

(n) Within a reasonable time after a national securities exchange knows or 
in reliably informed that any of the following conditions exist with 
respect to a security listed and registered thereon, the exchange shall 
nie with the C em m iaaion a netincstion on Form 25 of its intention to 
remove such aocurity fram listing and registration: 

(1) The entire claaa of tbs security baa been called for redemption, 
aMturhy or retirenwnt; appropriate notice thereof has been given; 
fsids sefflcicst lor tbs payment of all such securities have bees 
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depofilcd with an agency authtirized to make auch paymenta; and 
auch funds have been made available to seeurity holders. 

(2) llie entire claaa of the security has been redeemed or paid at 
maturity or retirement. 

(3) 'llte instruments representing the securities comprising the entire 
class have come to evidence, by operation of law or otherwise, other 
securities in substitution therefor and represent no other right, 
except, if auch be the fact, the right to receive an immediate cash 
payment (the right of diasenters to receive the appraised or fair 
value of their holdings shAll not prevent the application of this 
provision). 

(4) All rights pertaining to the entire class of the seeurity have been 
extinguished: Provtdei, That where auch an event occurs as the 
reai.U of an order of a court or ether governmental authority, the 
order shall be final, all applicable appeal periods shall have expired, 
and no appeals shall he peiwiing. 

nffcciive Date of Removal: If the conditions of this rule are complied with, 
removal of a security from listing am! registration pursuant to a notlfiiallon o«i 
Form 25 shall become etfective at the opering of inisiness on such date as the 
exchange shall specify in said Form: Provided, however. That such date shall 
be not less than seven days following the date on which said Form is mailed to 
the Commission for filing: And provided further, That in the event removal is 
being effected under psragraph (a) (3) of this rule and the exchange has ad* 
mined or intends to admit a successor security to uading under the temporary 
exemption nrc/vided for by Rule 12a«f, such date shall not So earlier than the 
date on which the successor security Is removed from its exerpt status. 


TENDER OFFERS 

Tbe>Exchange believes ft Is imijortant that all stockholders of a company be 
given an opportunity to participate on equal terms in any offer made which may 
affect the rights or benefits of such stockholders. 

This objcctivs has been implemented by the compaay*a listing agreement 
with the Exchange. As an example, a company agrees ^t it will not select 
any of iu securities listed on tho Exchange lor redemption otherwise than pro 
rauorbylok 

The same cenaideratiens apply when a company invites iu stockholders or 
stoekbolders of another company to tender their sh^ for purekaae, even though 
such tender offers are not covered by a listini agreeaMnt. It is important, 
therefore, that all stockholders be given an equal opportunity to participate in 
suchoffers. 
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While it ie dciiirable that ■ period of thout 30 days he uaed, a lender offer 
ihoutd remain open for a minimum of 10 daya, to that all atockhoidera, even 
Ihouch they amy live at a diatance, will have ample opportunity to leam of the 
tender offer and lo tender their aharca. Where the minimum period ia uaed, 
oolicea ahould be aent by air mail to diatant oiockholdera and proviaion made 
for telcip’aphic acceptance through a member firm or bank, aimilar to a righta 
offering. 

If only a apecified number of aharea are to be purchased, the offer ahould 
provide that tenders will be aeeepted on a pro rata baaia if more shares are 
tendered that are to be purchased. An offer on any basis such as a ''Tirat>comc 
firat'served" baaia ia normally objectionable, aa stockholders resident near 
the place of tender may immediately supply all the stock that ia to be pur> 
chased, with the result that atockhoidera living at a distance would have no 
opportunity to take advantage pf the tender offer. After a minimum period of 
10 days for the acceptance ^ aharea on a pro rata basis, there ia no objection 
to receiving shares thercaficr on « **firat*come firat«aerved'' baaia. 

Normally a tender offer ia not limited to atockhoidera of record on any 
given date. The reason for this ia that some holders may not be holders of 
record on a given date, either because of the use of their stock for lending 
purposes or due to the fact that stock had not been transferred to their names. 
Under such circumatanecs, stockholders who wish to accept an offer would be 
deprived, of their right to do so. However, if a record date is essential to a 
Company's program, it ahould not be earlier than 10 days sfter announcement 
of the tandw offer, In order to give all stockholders an opportunity to transfer 
and thereby to pretoct their interests. 

Where it la thought unusual and exceptional eirciimstaneea may be present 
In a particular ease, they ahould bo discussed with the Exchange before aa 
k BMdo with torao at variance with the principles of this sutemeat. 
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New York Stock Exchange 


LISTING AGREEMENT 

Sttihiui in the fothn inn Atin-oiirnt $hall !»' so coHxltHrd os to tlir /ssurt to it>» ntiv oi ts in 

einilintit::i»ii .»/ hir or in rinlotinn of ony rule or ifculutian of any finhlic aullunity fycxisiHii luristintnm 
orrt tin l$*nrr. 

. , . . . ccsir.3 .Aicj>L«;K , ccj:?Afw (hi'ri'IniifliT cnilod 

Inc ‘a fir|y>rat«on ), in ni itic liiiimj «>i inc sc»:iiritK'# cnvctc«l by Ihi' npplic:ui<»:i, hcicby 

*Crcc» with Ihc New York Slin k I'lxclinn^c (lirrcinuficr ctIIwI the "Exchange”), ii* follows: 


1. The Corijornilon will (irompily notify the Exchange of any chani'e in the Rcncral cliaracler or 
nfltiire of its iHitincss. 

2. The Corporation will promptly notify the Exchange of any clwngcs of i>(liccrs or ilinTiors. 

3. Tlic Coriioraiion will promptly notify the Exchange in the event that il or nnv company con* 

troliixl by It shall ilii^^pot-e of any piopcriy or of any stix-k inicrcsl in anv of its sul)>i(li iry in comrollirl 
eoniiianies, if mcli (lisiHi.*ai will materially afTccl the financial pi>iition of the Cor|x>ration or the niiture 
or extent of its opiTaiknis. ^ 

• 

4. TIk Corporatimt will i-omptly notify the Excliange of any change in. or rnmiol of. collaKTol 
dqiosited undtr any inorlgaci ir trust iiKlcnture. under whkh Kccurities of the Coriwation listed on 
Ihc Exchunite liave been ksued. 

5i Tlie Corporation will: 

It. File with the Exchange four copies of all material mailed by the Cr>rporation to its 
rtorkhokkni with respect to any amemiment or projioscd amendment to its Certifimlc of 
Inenrporntion. 

b. FHe with the Exchamte a copy of any amendment to its Certiricatc of Incorporaiioti. 
or resolution of Directors in I Ik nature of an amendment, ceriifie<l iiy the Siirotarv of tin; state 
of incortyKulion, as snrm :is such amendment or resolution shall luivc Ikcii liled in ih'o appnipriaie 
*t;ile wice. 

c. File with Ihc ICxciinngc a copy of any amendment to its lb -Laws, cortifiod by a duly 
nutlvviieetl nPirir nf iIk Cor|X)ralion, as nxm as stitb ninrmlineiu shall li.ivc luvomc tibetive. 

«. TV Corporation will rli^chs^r in Its annual report to sharc’wildir*. for the ycir covcissl bv the 
report, 11 Ihc nuntlwr of ^hnrcs of Hs stock i*siiahle tindr’*' mitst; 'Klin-r »»|>t!ons at ilio b<'.:irmin-; of ilie 
yenr; «<-naraie |ninl< of rhimgiw in the nitmlKr of sharis of its sl»Vk under opiiiHi re^-.ltinr fn.m 
iMatanre, extrei^e. exiwmiion or caiKclIation of options; atnl IIk numlWT of rluirts i^ uable ntidit *Hil- 
slaiKlutc optMNi* at Uk close 'if iIk ycttr, ( 2 ) Uk number of tinopitoncd shan-s av.-'il.ible at the iKvinning 
■iw llw close of the year f«ir llir granting of ojnions imdiT an option plan, and dt any i h.iiifes in the 
cwTw'*-? price of ottivtanding options, thrmigh cancelkitirm and rcisstiancc or oilu nvin*. except twice 
eiinngps resulting fiviin Ihc normal uficmliun of anii'dilulion provisions of IIk options. 

7. TIk CciTNiralkin will rtimri to the Exchange, within ten days after IIk clo-e of a li-cal ouarlcr 
in the e'.fiii any prevaai'ly bstuil slginw of any n«H:k of IIk Coqioralion li tetl < n the l Arh-mui* have 
tKMi ie;e<4u red nr tll-itosrsi i»f, rlir<«tly »>r iiHlirtAtly. lor Uk iKConnt m the Cc*r;s»r.iu,.,i .luring such 
ftsciil rinaiKr. such rcporl showing seiMraln uHaU fm arqnisiiMms aiwl dis|s»>iiM*i*v :iikI Uk nuinlsT 
of shans of kucli stock so hdd by il at the cikI i.f mkIi quarUT. 


A life C<.r|Kjrati.in will prrHupUy notify the Kxrhaiigc of all fiicu rcl.iiing to Uk piircli.iM% 
ilirit i or iiKliri cl. of any of its Kcnrities listurl on Uk Exili.mgc a( a price in exrcr- u( Uk nwirkcl i*rKC 
of such secunty prcvniling on Uk l-.xcliangc at the time of such purchase. 


... 




A IIk* <.'<iriytriHi«»n will ihH ^clccf any of il* fcruriliw lislcd pn the I‘.xcl»ancc for rcdwnptl^ 
olheniviw Uiaii lo' l"i »»r pro rata, anti will iioi wm a l•^.•tlcmplion dale earlier llwn liliccn day* aficr ihe 
dale eorivir.de ailaai i-* taken lo authorize lli? redanptiun. 

10. Tl»c ConviratiiHi will promptly notify the ICxchanse of any corporate 
in Ihe r«kntpinH». ctuKellaiimr <«■ retiroine.il. in whole or in |Mrt, of any of 

lixebaiiM'. anil will n'liify tin* lixehanjre a* ax the Ciaiviration has notice of ,.n> oilur .letion w iich 
will rcrull in any xnch rciUinpliiMi, caiKclIation w relirenient. 

n. nw ConMiralio:i will pownpily notify the ICxchanKC of action taken to fix a slocklijildcri* 
rccnrrl dale, or to clore iIk‘ Iransh.T Ijooks f«»r any piirivise. ami will lake ^ach .nctio i at •*? 

will iMTinit civinu ilie r.xcliani:e at least ten <lay»' notice in advame of mkIi record date nr cIcmiik uf 

tlw uwAx. 

12. In ca*e llic !«,irilkn to Ijc lixted arc in temporary form, tlic Corporation nereex to onlcr per- 
manent enurar ed securities within thirty day i after the date of listinR. 

13. The Corpoi;iti«Hi will fiirnWi to tlie Excli.ance on denvind such infomiatioii conaTnin* the 
Corpuralioti .ax the Kxchanec ni.iy rc.isonably require. 

I I. The Ct rporatuHi will not make tiny rlviivc in the form vr nature of any of it* rcairititn lUt^ 
on the ICxchaiiee, iinr in ilie riehl* •n'.privileec's of the holder* thereof, wnivnil liayimj eixen 
days* prior notice to the lixcliainre of iIk* proiv>sc<l chance, and having marie application Irir IIh* lixtinc 
of the scciiriticx a* chanerti it the Kxchain^c sliall so require. 

15. Tht: Corporntioii will make availahic to the Exchance. u|ion rei|iic 4 . the name* of mcinlw 
firms of tlic Exchitnee which are recisn rerl owner* of stock of the Lorivaaiioa hsirl ’!'* ’’’f Y>V| 
if at any time the nc<‘<l f,«- rurli si<«ck for lo.inin(; piir|v»«cs on the Exchance -liooUl devtiop. .iml in addi- 
tirm. dlound will use il» Ih-M cff-a-ix with any known larcc iKHdm to nuke rc.isonahic amounts 

ot such Hirwk ax’uilablc for «ieh purpo-trs in accord;mcc with the rules of the l•.xfnanl:c. 

Id, The Condition will promptly notify the Exchnnee of any diminiiiion in the xiipr^y of ^Kk 
•vailalile fur Hk- market occasioned 1>y deposit of st.x:k tinder voIihr trust •'‘trceiVC'its^iir o^ 


svflilril^c iiMt IIk’ niflrkci occrmionctl *0 wis-i"w*is. vs .. . . . 

•itreenHuls. if kismicdce r*f «inv such actual or proposed dlcpowls siiould come lo the oflicial alienlKm of 

Ilie ofll^* ‘ir rlircctm * of I hr* Corporation. 

17. The Conwrallmt will nwikc aiiplicnlion to the Exclwnccfor the h«iinK c»f 
of scairiiic* Ii*lc0 on the ICxclianRC sullicienlly prior lo the issujince thereof to iktiihI action in clue 

coune upon such apiilicaiH'n. 


official atientiun of 


I. The Cornrs-aliort v ill mihlisli at k»i one* a war ami submit to its slockhotihT.* 
c1.a»* in advance of tlie annual nu'Ctine of *neh siockiMililer* ami not lat«T th:m three nion Ir. after tlie 
ckM; 1 " flw laMiilxx-diii Ileal year of the t:or|v«^at».m r, balance -heel m Hu* end .4 >urli li-cal y.-ar, 
and 0 sundu* anti IncfHiic •naiciiieni for mch fiscal year of tlw On i> •rain mi a. a M ivraie 
and (4 e.m^* ciriioratMHi m whkh it lv»l»ls directly •v indirectly a in:iimit\ the ituniv * iwk. ‘jt in hw 
tlwnif. HiiiiiiiiiilnK all iMitconip.nny lrans;icik>n<, a eons»«lid;ii»nl bal.im-e siwet ,*l 
ami il* mlvldiiiru'^.as « f the «^h 1 of its last iucvmhi* Itscal year, and ;i tmifulahiod 
uihI II cisi^kbUxI imm.ic s.ainncnt of the Coriwralion ami il* suWliaiii^ fitr »ikIi .i-im 
any such am.^litkitcd slaMi.*nl sliaU exclude coriwtaHi* a majoiny of who v «-«yjii> 

? irmik « SSSly the OTpnraiion: the taptkm of. or a mac to. micIi siaiiuKul will sl^ 

the Ilf vXWisdwilM'n; 'hi (lie conioiittalctl inciaiie account will rcficci, ciihtt ui a nsrtnote nr "Ihw- 

a ratmoriion of the :*um of. or diifcrence lietween. eurroit carmne- 
of *wh urkamstd^-Hcd sulwkliarics f*«r the period of ll*c n-pnri; ami fc * tlie cmwiHilati'd 
IvAaMf JmsH will rcfirti. liihtT in a fmcmHc or i>tlH.Twi*c. tin: extent lo wlnrii tlw eqnily of (Ik* parent 
SSSSliy hJ M^h mh-lk.; I - has ll-en increastxl .w dimlnidH-d since the dale of m quKit vm a* a a*vull 
of priiniN hMsMi and disinl'Ulinns. 

Annmnrialii n***rve<, in accnrikmcc wilh Rood accouniii^ iiraciicc. yrill U* 
fWofilK (irMnc out of all iran^iaction* wilh um-mwiliclaleiJ sulisklttine* in nthiT iKireiit comisiii) 
slatnncnts or cwMiilakilcd statements. 

mich slalcmail* wrlll reflect the cxjrtcire of any defwll *" 
itmiirenKnts. sinkiiiR fund or rwk*nintloo fund r-*quirenjeot* of tlic tonvataci a i.1 of any 
ce^mNed corpivaiiun, wlirthcr c»s»«4Kkttci| or uncon-ilalaletl. 
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•rrtli whiHi tlri<i fjniiiur Atm-nn iic K ‘ iJiMinK :ipplic;itHwi in nHimnkvi 

ruCMnciN NBiim:. * ''"y Hil»»i;uninl mms (.f iiiiumuiI or non. 

or loLwR^SII^^ ^ '‘ «">' H'lwWiary dinxth- 

(hr effect o. m, . uch clianx In iu not euececdine inleffin nnd annini nffilt 

HI 

KUMteSllSSS'.'j^'hl! "" °^''' <* Montaui". 0(y .< Nen- York, in aceorffance 

• hr Ao-t^Iioe or oK^y where 

a). All etoek o( the Corporation limed on the Exchance diall Ik imnsfcraWe, 
mi 2'..SS!a'WjSS&^ '» 'if cd on ihc ft. lent. 

lo.^*-l.^r!£!a:^.y.!S^.?ln! ^^ ' »t«l «« tv B»cl»n«c and f,.ic..colin.a fr.rc.io.el 

thcfcoC, be acceptn/ far r^h puipoiic. ’ dunne the period pru\ idl'd for rniiMiiirUitkK 

f4). A Mcurily limed on the Exchange whieli 1% convertible will Iw ami>icd frr conven-ion. 
linrth ® Mfurity limtd on the Kxtl.ancc fliall Ik locaicd 

ollicc. « wSJ oUiJ*15SawS^SS^ Mr,?'" ■'''•' - “’ ‘I its n ^isirar n 

rmtreandnd<'la-erall«!i'urilif>ilK« !^^ •’* 

U Corporation limed on (he Exclianre slwold Ik ilosi.d ivr- 

9 ^ # t .A « _ ^ 


1. ..*■ A " icwtrnf .here Mock o( lire Corporolion liued im the Ktclcincc •dell l» n-ciriiTalilr 
•nell >t|l.lnr .Ml be a hank or Imt company not aclini at iranrfer .atcnWl hc »ni toi y.' 

•Mdl Mai an (he Eiahanie unicw wcl, ,„i„ra,. al IIm l'n!e of It. .appoimnS baoiff tKK 
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^ qti»ltAc(1 with Ihc Rxchsmiic a« a n-cislrnr for KfciiriliM li*lcd on the Kxrh.inKc; nor will ilic Orponiiion 

^ fidcri iin niliar •ir flinvtor ttf ihc 0>r|K)rnlion a« a tniHlce tindiT a mortRut'C or oUht iitviniincnl rclalinc 

’ to a scnmiy irf tlic Coi|Mirait«Hi ii-^ied on tlic Kxchaiii:e. 


3. 1*hc Oiqwaiifin will have on hand at all liiiicx a suflicicnt wipply of ccrtifii'alrn to meet Ihc 
deinands for tramfvr. If at any time the slock ccrtincair^of the Corporal khi ilo not rci'iu* ihe preference* 
of all clasx** r»f il* slock, it will fiirni«h to its M«icklK>lcloni, upon it^ticsl and without ch.arpe, a printt'd 
cop)’ of prt'fm’nccH of all rlasscs of such stock. 


4. The Coiporaiion will publish imniofli.atcly to the holilcr# of any of it*- securities listed on 
the Rxrltance any acli<»n taken by the Cofixiralion with respect to divicIcn'N w to the alloInKiil of 
riRliM to stiltM'rilM* or to any nehis or iHiK'liis periaininc to the ownership ol its uYurilie* listed on ll'c 
Lxch.*inj|!o: and will Rive pronipi notice to tlw lvxeh:int;c of any melt action; and will afford the iiolders 
of its sunirilies listed on lh<: l’'xchani'c a proitcr period within which to record their intcrots and to 
exercise their rii;hts; anti will ht-sut all such riRlits or benefits in form approvtvl by the Cxchanyc anti will 
make Ihc same irniwfcrabic, excrristiblc. payaNc and deliverable in tlic BorouKh of SlaiiJiattan in titc 
City of New Vork. 

5. T he Corporation will solicit proxies for all mcetincs of stockholders. 

• 0. The Oinxiration will issue new rerlilirates for seairities liMcrl on the Exelianirc rcplacinR 
lost onc.i foilhwith upon noiilieatkm of loss awl receipt of proper indemnilv. In the event of ilu* issnarwe 
of any duplicniv Ixmcl to rv;tlarc a IkhiJ which has been nllcRcti to Ik hist, .stolen or destroyed and the 
sulisrciucnt ap(X‘araiKC of the original boiKl in the hands of an Innocent liondlu ldiT, either 'tlie oriKinal 
or the duplicate bond will Ik taken up and cancelled and the Corporation will deliver to such hmder 
•nollier UnkI tlierctofore issued and outstanding. 


, <• * * * I 


By. . . .Vicf. P|re|ddcnC*rinAnco 


Date . 

* 


■j 


I; 
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WILLIAM a. VAM OUlSBr, M tL 


FMIaUtf»~A|i|nHiiM* 


Bfmnat 


nuaoBiMocoMPAify, Mai, 


\ uiT* AmiXAT* wnrr w »wr. 


/iU>« Nm. 


Affidmtt mf Ftfmmnml Smrvtre 


STATE or NEW YORE, COUNTY OF NEW YORK 

I. Victor Ortogi, htinf duly numm. 

dmpmata tmd aaya that dtpmnmnt it mtt • patty St Skt aeUaa, it *Mf /t ytatt tf ft and tttidtt at 

1027 Avenue St. John, Bronx, New York 
That an ikt if af EayAmaitmr ^274 at R • 


iapantiU ttrati At aantaai 





J.ia 

skt ia Skit aetian ky itUattNiy ^ Smt eaya tktftaf ta $atd n 

ytftanaUy, Dapanant knew At pteaan at tetaei A he Ska ^eaan mennanti mid deeenbed 
paptft at At Attorney(s) httaA, 


ndiridual 
' m aatd 


Swam ta hefam tie, AA 
day af leptMeber 
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VICTOR ORTEGA 


e H n th a n , Ma nh e lm A Aahe-Attonayn for Ite OppoUeaa foo IMrk Aw., M«r Yotfe 
Oavlr. Fok 4 WarAtrall- Attomaya for Ihr AfpallMr-l CMmo MaaAAAsm FIim. Mi 


rMyv for I4» Af9MlMr-l CteM Minhanii PtiM. Maw Imk 

A tt o rw aya for the Appallaaa ISO PaiR Ava.. ram York. 






